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A P P E A R A N C E S:Thomas J. Barrett, Esq.,for the CityJames F. Stapleton, Esq.,for the Association DECISION AND ORDERStatement of the CaseOn May 18, 1972, The Stamford Police Association, Inc., hereinafter the Association, filed with theConnecticut State Board of Labor Relations, hereinafter the Board, a complaint alleging that the City ofStamford, hereinafter the City, had engaged and was engaging in prohibited practices within the meaningof Section 7-470(a) of the Municipal Employee Relations Act, hereinafter the Act, in that:The municipal employer is interfering, restraining and coercingemployees in the exercise of the rights guaranteed under section 7-468;dominating and interfering with the administration of the employeeorganization and refusing to bargain collectively in good faith with theassociation in that the employer has designated two police captains whoare members of the bargaining unit, to sit in on negotiations asrepresentatives of the employer for the purpose of advising and assistingthe employer's chief bargaining representative, and the employer refusesto continue bargaining unless said captains are allowed by theassociation to remain in the negotiations in the aforesaid capacity. Thecaptains are not members of the association's duly designated bargainingteam.After the requisite administrative steps had been taken the matter came on for hearing before the Boardin Stamford on June 20, 1972, at which the parties appeared and were represented by counsel. Fullopportunity was given to them to adduce evidence, examine and cross-examine witnesses, and makeargument. Briefs were filed by both parties.On the whole record before us, we make the following findings of fact and conclusions of law:



Findings of Fact1. The City is Municipal Employer within the meaning of the Act.2. The Association is the statutory exclusive bargaining representative for a unit of City employeescomprising uniformed and investigatory members of the police department up to and including allcaptains.3. Two of these captains have been given the rank of major in the department, but this rank iswithout significance for purposes of salary and civil service.4. The police department is under a board of police commissioners and a chief of police. There is nodeputy or assistant chief and none of the captains (including these two "majors,") is regularlydesignated to act as such.5. Originally the bargaining unit excluded captains but subsequently the captains requestedinclusion in the unit and the City agreed to such inclusion without a hearing or determination bythe Board. Since that time all officers of the department have been members of the bargaining unitexcept the chief and the commissioners.6. The City and the Association had been in the process of collective bargaining for some monthsprior to May 17, 1972.7. The chief negotiator for the City was and is Thomas J. Barrett, Esq.8. The chief of police had been at one or more bargaining sessions, but not at all.9. On and before May 17, 1972, the chief of police was ill and unable to attend bargaining sessions.Association demands concerning work schedules were to be discussed at the session of May 17thand the ramifications of work schedules are difficult for anyone but a policeman to understand.10. Mr. Barrett ordered two of the captains (one of whom was a "major") to sit with him that day inthe bargaining session as part of the City team, not for the purpose of negotiating but in order togive advice and information to Mr. Barrett.11. The captains so drafted served in this capacity reluctantly and against their will.12. The Association refused to continue negotiations with the captains on the City bargaining teamand the City insisted on its right to have them serve in that capacity and refused to continuenegotiations without them. Conclusions of Law1. The drafting by an employer of a member of the employee bargaining unit against his will to serveon the employer's negotiating team in collective bargaining constitutes a practice prohibited bySection 7-470 (a)(1) and (4) of the Act because(a) it interferes with the right of the employees to bargain collectively with the employer in afree and unembarrassed manner, and(b) it interferes with the rights of the employee(s) so drafted to bargain collectively throughrepresentatives of their own choosing by forcing upon them divided loyalties.



2. Insistence by an employer on bargaining through a team consisting in part of members of theemployee bargaining unit constitutes a violation of Sections 7-469, 7-470 (a) (4), and 7-470(c) ofthe Act. DiscussionThe City claims that it has a virtually unfettered right to choose the members of its bargaining teamthough it concedes that it would be "questionable whether or not the city could order a member of theunion's negotiating team to change sides of the table," (12). No doubt this is the general rule as theAssociation concedes. The National Labor Relations Board and the federal courts have from thebeginning, upheld the unions' right to choose the members of their bargaining teams from among non-employees (e.g. agents of the international unions). Prudential Insurance Co. of America v. NLRB, 278 F.2d 181 (3rd Cir. 1960): Decco, Inc., 127 NLRB 666, 46 LRRM 1075 (1960); American Vitrified ProductsCo., 127 NLRB 701, 46 LRRM, 1076 (1960). And of course the same latitude must be extended toemployers as the State Act specifically recognizes. Section 7-470(b)(1)(B) (forbidding employeeorganizations from restraining or coercing a municipal employer "in the selection of his representativefor purposes of collective bargaining") Cf. NLRB v. Hopwood Retinning Co., 98 F.2d 97 (2d Cir. 1938)The only question before us here is whether this general rule extends to either party the right to draft amember of the opposition, so to speak, for its own bargaining team. On this precise point there seems tobe no decision by NLRB or the federal courts, and we have never before faced this problem.The Association cites a line of decisions, not claimed to be directly controlling, which forbid an employerfrom permitting one of its supervisors from participating in union affairs or serving on its bargainingteam (even if the union membership has choosen him). Mon River Towing, Inc. v. NLRB, 73 LRRM 2081(3rd Circ. 1969); Nassau & Suffolk Contractors' Assn, Inc., 118 NLRB 174, 40 LRRM 1146 (1957). Whilethese decisions are not directly controlling we believe that they do point up principles which shouldgovern here, namely the right of employees to be altogether free from any kind of employer dominance inthe negotiation process, and the importance of avoiding divided loyalty and conflicting interest on thepart of negotiators.It is true that these decisions were concerned with the interest of the union as principal in having arepresentative with undivided loyalty; and perhaps the analogous interest here needs no protection sincethe City is apparently willing to take the risk which divided loyalty on the part of its bargaining teamentails. But the evil of divided loyalty is broader than that -- it affects the persons placed in such aposition as well as their principals, and it also affects the other group to which they owe allegiance (theAssociation). Moreover the employer who has enlisted members of the bargaining unit on his ownbargaining team has placed himself at least "in slight degree on both sides of the bargaining table," aresult proscribed by NLRB. Nassau & Suffolk Contractors' Ass'n, Inc., supra at 187.We conclude that both the principles stressed in the decisions cited are jeopardized if one side may reachout and compel a member of the other side to change sides of the table. The City recognizes this to someextent when it concedes that it might not be allowed to do this with members of the union's bargainingteam. We think the risk of jeopardizing the independence of the union and the integrity of its memberswho are made to change sides is too great unless the whole bargaining unit is put off bounds as a sourceof personnel for the employer's bargaining team.The City in this case was acting in good faith and faces a real problem, but the solution lies in creating orassigning positions out of the bargaining unit as a source from which to recruit members of its bargainingteam. This Board has consistently ruled that deputy chiefs or other officers specifically designated to actas such should be excluded as well as the chief. Moreover we have consistently taken the position that amaterial change in circumstances (such as the creation of new positions) warrants a reconsideration ofexisting units even where they have been determined by Board order.



O R D E RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that the City of Stamford shallI. Cease and desist from(a) designating member or members of the bargaining unit to sit in on negotiations asmembers of the City's bargaining team, and from(b) refusing to continue bargaining unless such bargaining unit members are allowed by theAssociation to remain in the negotiations in the aforesaid capacity.II. Take the following action which the Board finds is necessary to effectuate the policies of theAct:(a) Upon request by the Association to continue to bargain with it concerning the terms andconditions of a collective bargaining agreement to succeed the one which expired on June30, 1972, without imposing as a condition of such continued bargaining that which hasbeen forbidden by part I of this Order.(b) Post immediately and leave posted for a period of sixty (60) consecutive days of theposting, in a conspicuous place on the City's premises where the employees customarilyperform their duties or where notices to employees are usually posted, a copy of thisDecision and Order in its entirety.(c) Notify the Connecticut State Board of Labor Relations at its office in the Labor Department,200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of the receiptof this Decision and Order of the steps the City has taken to comply therewith.


