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DECISIONandDIRECTION OF ELECTIONOn October 14, 1971, Local 1303 of Council #4, American Federation of State, County & MunicipalEmployees, AFL-CIO, hereinafter called the Union, filed with the Connecticut State Board of LaborRelations, hereinafter called the Board, a petition alleging that a question or controversy had arisenconcerning the representation of employees of the Town of Cheshire, hereinafter called the Town, in aunit comprising all public work s department employees, excluding elected officials and clericalemployees, and requesting that, pursuant to § 7-471 of the Municipal Employee Relations Act, hereinaftercalled the Act, the Board investigate the controversy and certify to the parties the name of therepresentative designated or selected by the parties.On November 16, 1971, the Town and the Union entered into an agreement for consent election at aconference between the parties together with the Assistant Agent pf the Board.On November 30, 1971, an intervenor petition by employees pursuant to § 7-471(1) of the Act, wassigned in the name of Cheshire Department of Public Works Association, hereinafter called theAssociation, by “Paul N. Terrell, President”, requesting for said Association "a place on the ballot todetermine which of the employee organizations is to be selected for continued representation of theemployees." Said petition was duly filed with the Board.A determination of the requisite showing of interest was duly made on behalf of the Board and hearingswere held on the petitions at the Cheshire Town Hall on January 26, 1972, and February 7, 1972, at whichthe parties appeared and were represented by counsel. At the hearings full opportunity was given toadduce evidence, to examine and cross-examine witnesses, and to make argument. Opportunity to filebriefs was given and briefs were filed by counsel for the Union and the Town.The HearingAt the first hearing all parties agreed that the appropriate unit should comprise “all mechanics, landfilloperators and maintainers employed in the Public Works Department; excluding elected officials,supervisors and clerical employees," as indicated on a list of ten names agreed to by the parties.At the hearing the evidence showed that on February 19, 1968, the employees in the department at thattime, after consulting Walter A. DeAndrade, Esq., an attorney, signed a petition which reads as follows:“We, the undersigned, employees of the Town of Cheshire in the Public Works Department, hereby electand designate the Cheshire Public Works Dept. Association as our representative and as exclusivebargaining agent for all employees of such unit under the provisions of the General Statutes with respectto wages, hours and other conditions of employment."On February 29, 1968, a letter was sent to the First Selectman of the Town, which read as follows:"Dear Sir:Enclosed please find a copy of a petition designating the undersignedassociation as bargaining agent for the employees of the Public WorksDepartment under the provisions of §7-468(a) of the General Statutes.The signatures thereon represent a majority of said employees.



Therefore this is to request that the Town recognize the undersignedassociation as the representative of the majority of the employees of saiddepartment and that said representative be recognized as the exclusivebargaining agent for the employees of said department, all in accordancewith §7-468(b) of the General Statutes.Please put such recognition in writing."This letter was signed in the name of the Association by Paul Terrell, Don Glasscock, and Louis Muni.As a result of the petition and letter the First Selectman and Richard O'Connor, Esq., an attorney, heldnegotiating sessions with spokesmen for the Association and Mr. DeAndrade which culminated in anagreement between the Town and the Association for the period from September 1, 1968 until midnightof August 31, 1971, covering the subjects of wages, benefits, and working conditions for the employeesand recognizing it the Association under the provisions of Chapter 113 of the General Statutes ofConnecticut, as amended, as the sole and exclusive bargaining agent with respect to wages, hours, andother conditions of employment in the Department of Public Works for the employees who regularlyperform twenty (20) or more hours of work per week excluding supervisors."This agreement also contained a provision for its reopening for renegotiation of the wage scale only,upon written notice between 90 and 60 days prior to September 1, 1970.The agreement was signed in the name of the Association ''by Louis P. Muni, President, Duly Authorized,"and the attached wage scale was signed by all the men.As a result of this agreement the men received improvements and benefits during the years 1969, 1970,and 1971.On October 4, 1969, in response to a request by the Association, an agreement between the Town and theAssociation amended the original agreement by deleting "therefrom in its entirety" Appendix Acontaining the pay schedules of the men) and substituting therefore a new schedule with higher pay. Thisamendment to the agreement was signed on behalf of the Association "by, Paul Terrell, Its President dulyauthorized." Payments were made in accordance with this amendment.On June 29, 1970, a letter was sent to John M. Bishop, First Selectman of the Town on behalf of theAssociation advising that the Association wished to open the contract for negotiations. On responsethereto the wage scale was reopened and a different (higher) wage scale made.On June 28, 1971, Attorney DeAndrade wrote the First Selectman on behalf of the Association as follows:"Please schedule a date for the commencement of contract negotiations with the [Association] as soon aspossible. The Association desires to open the contract on all points." This letter was sent at theAssociation's request because of the impending expiration of the existing agreement.During June of 1971, Mr. Terrell consulted with the men in the department about suggestions for a newcontract, received several, and on the basis of them wrote up a set of demands to present to the Town.This was then left on the desk in the Town garage where the men worked and congregated.Thereafter Mr. Terrell and two other spokesmen for the Association held negotiating sessions with theTown until some time in August, 1971, at which time negotiations were suspended because of thePresident's wage-price freeze.



In October, 1971 someone from the unit requested Gerald Daniels, Staff Representative of the union, tocome over to talk to the men about joining the Union. Mr. Daniels met with the men on October 7, 1971and no one mentioned the existence of the Association or of the agreement or the interruptednegotiations. Mr. Daniels explained to the men what the Union could do for them and at that meeting andthereafter some seven of them signed application cards for the Union.On November 16, 1971, at a meeting attended by Mr. Daniels, Mr. Rumberg (Acting Town Manager , thenthe Town's chief executive officer), Mr. Greenlaw (a member of the bargaining unit), and Mrs. Tianti,Assistant Agent of this Board, the parties agreed to a consent election. There is no evidence that anyonewho sided with the Association attended this meeting. No one at the meeting mentioned the Association,the prior agreement, or the interrupted negotiations.The Association at no time had a constitution or by-laws. It had no regular meetings but all the men in theunit were often together at the Town Garage and discussed the Association's business and workingconditions generally. It was on such occasions that Mr. Terrell solicited suggestions for contract changes;and to the group on such occasions the spokesmen reported the progress of negotiations during thesummer of 1971.There was no formal procedure for the election of officers but the men did make an informal selection byputting names in a can which were then drawn out. In this way a president, a vice-president, and asecretary-treasurer were selected on at least two occasions beginning with 1968.The Association did not collect regular dues. Mr. DeAndrade's bill in 1968 was paid by each man's"chipping in his share." Later some funds were obtained from selling discarded batteries and other thingsand these funds were used to defray the Association's expenses.The IssueThe sole issue before the Board is whether the Association's name should be put on the ballot in theelection of bargaining representative. DiscussionIt became clear at the hearing that there was a difference of opinion among the men as to the choice ofrepresentative, a fact which the preliminary administrative determinations of interest also showed. Insuch a situation the obvious, common sense solution would be to put both names on the ballot and let themen choose their representative in the time-honored democratic way, which is the method alsoprescribed by the Act in a proper case.The Union claims, however, that this is not a proper case for such a solution on two grounds: (1) it wouldcontravene the consent election agreement between the parties and (2) the Association is not an"employee organization" within the meaning of the Act.We find neither of these objections to be valid reason for denying the intervenor's petition; but we dofind that the second objection embodies a reason for putting a condition on the granting of the petition.The short answer to the objection based on the consent election agreement is that the Association wasnot a party to it and it is elementary law that contracting parties have no power to cede away the rights ofthird parties who are not privy to the contract and not represented by either contracting party. If thiswere an employer's petition the Town might possibly be stopped from pursuing it by its conduct but thatquestion is not presented and we do not decide it.



The other objection poses more difficulty. If we look to the Association's internal structure andprocedures alone we should probably find that it did not qualify as an “employee organization" under theAct. It lacks form and regularization. In this case, however, these things do not stand alone. TheAssociation has a history of activities extending back more than three years which include bargaining;recognition by the Town; the consummation of a three year contract which was observed by both theTown and the men; the making of amendments to the contract; and the commencement of negotiationswith the Town for a successor contract. Moreover the preponderance of the evidence convinces us thatthe men acquiesced in having the Association do these things for them at least until the new negotiationswere interrupted by events beyond the control of these parties. On the basis of these facts we find thatthe Association was an employee organization and that the spirit of the Act to give employees a freechoice as to their representative would be thwarted by excluding the Association from the ballot. Itshould be included.On the other hand we place this condition upon the granting of the intervenor's petition: if theAssociation wins the election it must adopt a constitution and by-laws and elect officers in a mannerpursuant thereto as a condition precedent to its certification by the Board.Direction of ElectionBy virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isDIRECTED that, as part of the determination by the Board to ascertain the exclusive representative forcollective bargaining with the Municipal Employer, an election by secret ballot shall be conducted underthe supervision of the Agent within twenty (20) days of the issuance hereof, among all mechanics, landfilloperators and maintainers employed in the Public Works Department of the Town, excluding electedofficials, supervisors and clerical employees, to determine whether they desire to be represented by(1) Local 1303 of Council #4, American Federation of State, County & Municipal Employees, AFL-CIO- or -(2) Cheshire Department of Public Works Association- or -(3) Neither of Them. CONNECTICUT STATE BOARD OF LABORRELATIONS BY:
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