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STATEMENT OF THE CASE 

 
On October 19, 1970, the City of Bristol, (hereinafter the Municipal Employer) filed a petition, pursuant to 
Section 7-471(1)(B) of the Municipal Employee Relations Act, for clarification of the bargaining units 
represented by Local 1303 of Council #4, AFSCME, AFL-CIO (hereinafter Local 1303) and Local 1338 of 
Council #4, AFSCME, AFL-CIO. 
 
Hearings were held on December 16, 1970, January 14, 1971, March 16, 1971, April 1, 1971, and April 19, 
1971. Full opportunity to be heard and to present testimony was given to both parties, and briefs were 
filed by both parties on June 9, 1971. 
 

BACKGROUND FACTS 
 
Local 1338 has been recognized as the majority representative of the outside service, or “blue collar" 
employees of the City of Bristol for some twenty years. Local 1303 was certified by the Board as the 
majority representative of the inside or ''white collar" workers of the City of Bristol on October 28, 1968. 
The contracts of both locals expired on June 30, 1970. 
 



Negotiations between both Local 1303 and 1338 for new contracts with the Municipal Employer 
extended into the new fiscal year and required intervention by the Board of Mediation and Arbitration. 
The efforts of the mediator led to agreement on most of the terms in both contracts by the middle of 
September. Two issues involved in these proceedings, however, were not clearly settled -- at least the 
Municipal Employer insists that they were not settled and were to be resolved by this Board. 
 
On October 8, 1970, the Salary Committee of the City Council reported to the Council that it 
"recommended approval of the contract" negotiated with Local 1338 providing for increases retroactive 
to July 1, 1970, and it was adopted.· The purpose of this resolution was to implement the increases 
agreed upon, even though other provisions of the contract remained unsettled. On November 4, 1970, the 
City Council adopted a motion that the Mayor “be authorized to sign the two-year working agreement 
with Local 1303." The increases agreed upon between Local 1303 and the City were thereupon 
implemented. 
 
Neither or the documents referred to in these Council resolutions have ever been signed by the Mayor 
because of the two issues presented in these proceedings which the Municipal Employer insists were 
never resolved in the negotiations. The Municipal Employer contends that in the negotiations it was 
understood and agreed that the issues should be resolved by the Board. 
 

ISSUES PRESENTED 
 
The first issue relates to the overlapping and potential conflict of the two units. The Local 1338 contract 
has long had a provision permitting employees in that unit, the "blue collar" unit, to bid on vacancies 
outside the bargaining unit, including jobs now in the "white collar" unit or Local 1303. Since 1968, the 
Local 1303 contract has had a provision giving employees with the bargaining unit prior right to 
vacancies within the bargaining unit. The Municipal Employer seeks a determination by the Board of the 
legal effectiveness of these two overlapping contractual provisions. 
 
The second issue is whether certain employees who have in the past been in one or the other of the units 
should be excluded because they are supervisory, or confidential employees. 
 

OPINION OF THE BOARD 
 

I.  Conflicting Contracts 
 
In practical terms, the Municipal Employer wants to know which employee has precedence if bids on a 
vacancy within Local 1303, the "white collar" unit, are made by employees from both the "white collar" 
and the "blue collar" units. The Municipal Employer expressed the fear that the Local 1338 contract gives 
priority to employees in its unit, while the Local 1303 contract gives priority to employees in its unit. The 
Municipal Employer seeks a determination as to which contract controls. 
 
This issue is not appropriate for Board determination, particularly at this time in these proceedings. First, 
there is no question of representation presented. Both Locals agree that such a job would be within Local 
1303's unit, and that regardless of what employee filled the vacancy, that employee would be 
represented by Local 1303. The question is not one of who shall represent the employee who performs 
the job or who shall bargain for the terms and conditions of employment governing the job, but rather 
who shall be entitled to the job. 
 

Second, the issue is prematurely before the Board, for the existence of a conflict between the two 
contracts depends upon their interpretation. Here, each of the contracts provide for arbitration of 
disputes concerning interpretation of the contract but no arbitration decisions have given the 



relevant provisions in either contract a definitive interpretation. When the contracts have been 
interpreted by the process agreed upon by the parties, there may be no conflict. Certainly, the 
provisions are not so unambiguous as to preclude such a result, particularly when the arbitrator 
may give presumptive weight to the interpretation which will avoid the conflict feared by the 
Municipal Employer. More importantly, this issue arises during the course of simultaneous 
renegotiation of both contracts. The Municipal Employer can eliminate overlap and potential 
conflict between the two contracts by bargaining for provisions which will preclude conflict. 
Indeed, cursory examination of the two new agreements suggests that the Municipal Employer 
may have done just that. In any case, the Board will not determine which of two conflicting 
contracts prevail, or which of two contending employees is entitled to a job until the meaning and 
application of the contracts have been crystallized by arbitration. If, after arbitration, conflict 
exists, there will be time enough for the Board to consider what, if any, action it should take to 
resolve the conflict. 
 

II.  Exclusion of Supervisory and Confidential Employees 
 
The Municipal Employer's petition sought to exclude from the Local 1303 bargaining unit, twenty-
two employees covered by the previous Local 1303 contract; and to exclude from the Local 1338 
bargaining unit, twelve employees covered by the previous Local 1338 contract. The Union raised 
three objections; (a) the employer could not raise his issue by a representation petition; (b) 
redefinition or clarification of the unit was barred by the existence of a contract at the time the 
petition was filed; (c) the contested employees were not supervisory or confidential employees. 
 
(a)  Use of representation petition to obtain a determination 
 
The Union's argument is that under Section 7-471, the Board has power to proceed on a 
representation petition only when "it has reasonable cause to believe that a question of 
representation exists." In this case, the Union says, there is no question of representation because 
the Municipal Employer concedes that the two Locals represent the majority of all employees in 
their respective bargaining units. If the Municipal Employer believes that certain employees 
should be excluded from the bargaining unit as supervisory or confidential employees, then the 
Employer should refuse to bargain concerning them. If the Union wishes to challenge the 
Employer's position, it could then file a prohibited practice charge, and in that proceeding, the 
Board would determine the status of the contested employees. 
 
No doubt the Municipal Employer could proceed in the manner suggested by the Union. This, 
however, is not the only way of obtaining a determination of the status of contested employees. 
Where the union and the employer are in dispute as to whether certain employees are excluded 
from the bargaining unit and therefore not represented by the union, there is a "question of 
representation" within Section 7-471. The Board has, from the inception of the Municipal 
Employee Relations Act, and for many years before under the State Labor Relations Act, 
considered a representation petition for clarification of the bargaining unit as an appropriate way 
for raising questions as to what employees are to be included or excluded from the bargaining 
unit. Indeed, the petition for clarification of the unit has generally been considered by unions and 
employers alike the most desirable way of resolving such disputes. An employer's refusal to 
bargain, even for the sole purpose of raising a legal is issue, inevitably invites distrust and 
disruption; and if his claim is disallowed, his reputation for fair dealing is clouded by a Board 
determination that he has engaged in an unfair labor practice. The petition for clarification, in 
contrast, provides a clean, simple and direct method for resolving a good faith dispute as to the 
status of employees. 
 



(b) The contract bar. 
 
The Unions contended that the petition for clarification of the unit was barred by the existence of 
contracts concluded by both Local 1338 and Local 1303. We pass over the question of the 
application of the contract bar rule to proceedings for clarification of the unit with the observation 
that Section 7-471 does not expressly reach this issue. That section provides only, "No election 
shall be directed by the board during the term of a written agreement except for good cause." 
Because a petition for clarification normally does not result in an election, and because it does not 
disrupt the contract, neither the statutory words nor the statutory purpose apply automatically to 
all petitions for clarification. However, we need not meet that issue here, for the clear weight of 
the evidence is that no contract had been concluded by either Local by October 19, 1970, when the 
Municipal Employer filed the petition. 
 
At the outset, the Union contended that the contract with Local 1338 was concluded on October 8, 
1970, when the City Council voted to approve the contract. However, evidence presented at the 
hearing made clear that the document submitted to the Council was incomplete, with sections 
missing and pages blank. The purpose of the Council resolution was to implement the monetary 
increases agreed upon, and the unsettled issues were to be negotiated at a later date. Confronted 
with this evidence, Local 1338 withdrew its claim of contract bar. 
 
Local 1303 contended that although its contract was not approved by the City Council until 
November 10, 1970, all of the substantive terms had been agreed upon prior to the date of the 
petition on October 19, 1970, and therefore the contract bar applied. The clear weight of the 
evidence, however, is that although the monetary terms and the major portion of the other 
substantive terms were settled prior to October 19, a number of issues remained unsettled on that 
date. Most important, the very issues presented in these proceedings as to contract overlap and 
who was to be covered by each of the two contracts remained in dispute. 
 
In meetings with the mediator in September, the parties reached substantial agreement, but could 
not agree on the two issues presented in these proceedings. We credit the testimony of the Mayor,  
that the mediator stated that these issues should be submitted to the Board. On September 30, the 
Municipal Employer wrote a letter to the Board asking it to resolve these issues, and a copy of this 
letter was sent to both the President of Local 1303 and the Staff Representative which had 
represented Local 1303 in negotiations. Local 1303 and its representatives were clearly aware 
that these critical issues were unsettled. In addition, other provisions of the contract were 
modified up to and even after the Council's action on November 4, 1970, authorizing the Mayor to 
sign the contract. 
 
On the basis of all of the evidence, the Board finds that when the Municipal Employer's petition 
was filed on October 19, 1970, substantial terms of the contract between Local 1303 and the 
Municipal Employer remained unsettled, and no contract was concluded on or before that day 
between the parties. The Municipal Employer's petition is, therefore, not barred. 
 
(c) Supervisory status of employees.  
 
During the course of the hearing, the Municipal Employer withdrew its contention of supervisory 
status as to fifteen of the contested positions in the bargaining unit represented by Local 1303. 
The remaining positions contested as supervisors are as follows: 
 
Administrative Assistants - The Administrative Assistants in the Assessor's Office, Health 
Department, and Welfare Department are all non-supervisory within the meaning of Section 7-



471(2). Although all three exercise some supervisory functions and carry substantial 
responsibility, they do not meet the statutory test that their "principal function" be supervisory. 
Neither the major portion of their time, nor the major burden of their responsibility consists of the 
supervisory functions specified by Section 7-471(2). Their principal functions are clerical and 
administrative, not supervisory. 
 
Building Inspector - The Head Building Inspector coordinates the work of the Electrical and 
Plumbing Inspectors, but exercises no supervisory control over them. He spends most of his day 
handling office routine, checking plans, issuing construction or occupancy permits, and 
coordinating the electrical and plumbing inspections, and making field inspections to see if 
construction work is being done in conformity with the plans and the permits. He supervises one 
Assistant Inspector and one office clerk. Clearly, a major portion of his time is not spent in  
supervisory functions. Nor is the major burden of his responsibility supervisory, for the Assistant 
Inspector also issues permits, as do the other inspectors. The supervisory responsibility is by city 
charter and practice in the Superintendent of Public Works. Therefore, the "principal function" of 
the Head Building Inspector is not supervisory within the meaning of Section 7-471. 
 
Foreman of Sanitation Crews - This employee has charge of all collection of refuse, and the 
disposal of it at the land fill area, supervising the work of thirty-eight men. His work consists of 
scheduling and assigning collection crews to trucks and trucks to routes. He checks the routes 
during the day to make sure that the refuse is picked up, handles citizen complaints, makes up 
time records for the employees, obtains temporary replacements. He does no physical work other 
than driving a pick-up truck to check on the routes. Although he acts under the authority of and is 
responsible to the Superintendent of Public Works, he is responsible for seeing that the routes are 
covered and the work properly performed. 
 
Clearly, the "principal function" of the Foreman of Sanitation Crews is supervisory, for almost his 
entire time and responsibility consists of "scheduling, assigning, overseeing and reviewing the 
work of responsibility of subordinate employees," and "performing such duties as are distinct and 
dissimilar from those performed by the employees supervised." He, therefore, meets the tests for a 
supervisor prescribed by Section 7-471 of the statute. 
 
Senior Engineer - The Senior Engineer is responsible for all survey work for the City. He 
supervises the work of two survey parties of three or four men each, assigning them to survey jobs 
and giving them the data from which to work, checks periodically the work of the survey parties in 
the field, checks the data which they bring into the office, makes calculations based on the survey 
data, prepares records to be filed with the City Clerk, and from time to time supervises draftsmen 
using the data. He rarely works with the survey parties, doing physical work, and then only for 
short periods. He meets with the City Engineer to evaluate the performance of employees within 
his department. 
 
From the evidence submitted, the Board concludes that the "principal function" of the Senior 
Engineer is characterized by “Performing such management control duties as scheduling, 
assigning, over seeing and reviewing the work" of the survey parties; "performing such duties as 
are distinct and dissimilar from those performed by the employees supervised;” and establishing 
and implementing performance standards for other employees. He is, therefore, a supervisor 
within the meaning of Section 7-471. 
 
Group Leaders -The Municipal Employer asked for the exclusion as supervisors of twelve Group 
Leaders in the Public Works Department which have been previously covered by contracts with 
Local 1338. The nature of their functions is substantially similar, and the parties agreed that their 



status should be the same. 
 
The Group Leader is normally assigned a crew at the beginning of each day and assigned the work 
for the crew. The size of the crew ranges from two to ten men, but the typical size is three or four. 
The Group Leader goes with his men to the place where the work is to be performed, assigns the 
men to particular tasks, instructs them when necessary, and generally directs them in 
accomplishing the job. He works alongside the men, doing the same kind of work, using the same 
tools, and operating the same machines. He has no power to hire or fire, adjust grievances, enforce 
the collective agreement, or to establish or implement performance standards. 
 
Although the Group Leader's supervisory role radiates through his entire day's work, his energies 
and attention are primarily directed toward performing the same work as others in his group. His 
"principal function” is not supervisory but performance of physical work. Moreover, his 
supervisory functions do not extend to two of the four characteristics specified by Section 7-471. 
The Group Leaders, therefore, are not supervisors within the meaning of the statute. 
 
(d) Confidential status of employees. 
 
The Municipal Employer has sought exclusion of the Administrative Assistant to the Corporation 
Counsel as a confidential employee. This employee occupies a sensitive and confidential position 
like the private secretary of any lawyer who is bound by strict standards of confidentiality. 
However, exclusion from the bargaining unit requires that the confidential work include matters 
directly involving employment relations and the collective bargaining process. The evidence here 
does not show that this employee works in any significant way with such confidential material. 
From time to time she types up collective agreements or briefs in arbitration cases, or legal 
opinions of the Corporation Counsel. None of these documents are particularly confidential. 
 
The Board notes that it has already excluded from the bargaining unit as confidential employees 
the secretary to the Mayor, the secretary to the Finance Director, and the secretary to the 
Personnel Manager. The Municipal Employer cannot, by fragmenting and scattering confidential 
work among a large number of secretaries proliferate the confidentiality exclusion. There are 
certainly sufficient secretaries already excluded to do all of the confidential work required, 
including any that might be done by the Administrative Assistant to the Corporation Counsel. This 
is confirmed by the fact that this position has been included in the bargaining unit during the past 
two years and no evidence has been presented which even suggests that its inclusion has caused 
any problem or awkwardness for the Municipal Employer. The position, therefore, will not be 
excluded from the unit. 
 

ORDER 
and 

MODIFICATION OF UNITS 
 
By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations 
by Section 7-471 of the Municipal Employee Relations Act, it is hereby 
 
ORDERED, that the motion by the Unions for an order dismissing the petition filed herein by the 
City of Bristol on October 19, 1970 for lack of jurisdiction be, and the same hereby is, denied; and 
it is further 
 
 
 



ORDERED, that the unit represented by Local 1303 of Council #4, American Federation of State, 
County & Municipal Employees, AFL-CIO be, and the same hereby is, amended by adding to the 
exclusions therein specified, the words Senior Engineer; and, it is further 
 
ORDERED, that the unit represented by Local 1338 of Council #4, American Federation of State, 
County & Municipal Employees, AFL-CIO be, and the same hereby is, amended by adding to the 
exclusions therein specified, the words foreman sanitation crew. 
 

 
 

 
 
 
 
 
 
 
 
 

CONNECTICUT STATE BOARD OF LABOR 
RELATIONS BY: 
 
 s/ Dorothy Kane McCaffery 
  Deputy Chairman 
   
 s/ Patrick F. Bosse 
  Member 
   
 s/ Clyde W. Summers 
  Member 

 


