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DECISION AND ORDER 
 
The complaint by Local 1303 of Council #4, American Federation of State, County & Municipal 
Employees, AFL-CIO (hereinafter the Union), filed herein on January 23, 1969, came on for a hearing 
before the Board on April 29, 1969, at the Yale Law School, New Haven, Connecticut. The Union and the 
City of Derby (hereinafter the City) were represented by counsel at the hearing and both parties filed 
briefs. 
 

FINDINGS OF FACT 
 

1. On November 28, 1967, the Union was certified as bargaining representative for employees of the 
City in the following bargaining unit: 
 
        All employees of the Highway Department, Sewer Department, Department of  
        Sanitation, Incinerator and Town Hall Custodial Staff, excluding supervisors,  
        temporary and seasonal employees. 
 

2. On or about March 15, 1966, the bargaining teams of the Union and the City began negotiations 
looking to the formation of a collective bargaining agreement. There were at least five other 
bargaining sessions actually held between that date and July 1, 1968, and several others scheduled 
and postponed or cancelled. 
 

3. The parties aimed at July 1, 1968, as the target date for a contract, but agreement on all items was 
not reached at that time. 



 
4. On July 23, 1968, there was a one day work-stoppage, and thereafter another bargaining session at 

which Daniel Gallagher, State Mediation Agent, was present, on July 26, 1968. 
 

5. At that session agreement was reached fairly soon on hourly rates but the last thing agreed to was 
the time when these rates would be put into effect. 
 

6. The agreed rates involved two raises; one to take effect soon, the other to be postponed. The 
Union wanted the second raise to take effect January 1, 1969; the City insisted on July 1, 1969. 
 

7. After the parties had failed to come to an agreement on this point for a long time, the Union 
spokesman proposed that it would agree to the City's date for the second raise if the City would 
agree to make the first raise retroactive to July 1, 1968. 
 

8. The City negotiating team left the room and went into caucus on this proposal; then came back 
and the acting mayor, their spokesman, said "we'll accept the second raise in July with [the first] 
retroactive from July 1st, 1968." 
 

9. The parties stipulated at the hearing that this agreement reached with the understanding that 
whether the agreement should be retroactive to July 1 would depend on whether the City legally 
could make the agreement retroactive to July 1; that subsequent to that the City took the position 
that legally it could not make the agreement retroactive, and therefore refused to make it effective 
retroactively. 
 

10. All other terms and conditions of the contract were mutually agreed upon at the July 26 session. 
 

11. No claim was made that the City lacked funds to implement the retroactive pay raises agreed upon 
by its bargaining team. 
 

12. It was part of this agreement that the sanitation drivers and pickup men would be granted the 
increases based on the assumption that they had worked fifty-five hours each week during the 
month of July. 

 
CONCLUSIONS OF LAW 

 
1. A binding agreement was reached between the parties on July 26, 1968, which included an 

agreement that the stipulated pay raises should be retroactive to July 1, 1968. 
 

2. This provision for retroactive pay does not violate Article XI, Section 2 of the Connecticut 
constitution. 
 

3. The City's refusal to sign and deliver a written contract embodying the provision for retroactivity 
constituted a prohibited practice as set forth and defined in the act; and its continuing refusal so to 
do constitutes a continuing prohibited practice. 

 
OPINION 

 
The City's position is that Article XI, Section 2 of the Connecticut State Constitution forbids it from 
agreeing to make retroactive payments for services already rendered by its employees. The section in 
question reads as follows: 
 



 Neither the general assembly nor any county, city, borough, town or 
school district shall have power to pay or grant any extra compensation 
to any public officer, employee, agent or servant, or increase the 
compensation of any public officer or employee, to take effect during the 
continuance in office of any person whose salary might be increased 
thereby, or increase the pay or compensation of any public contractor 
above the amount specified in the contract. 

 

 
This provision was adopted in 1877 as Amendment Twenty-Four to the original constitution, in precisely 
the same language as that of the present provision. The history of the provision clearly shows that it was 
aimed at a practice by various governmental units of making grants or orders giving "to particular 
officers and employees a compensation beyond that established by law, or fixed by the terms of an 
agreement in cases where the right to compensation could arise by contract. Such payments, not being in 
pursuance of any obligation arising from law or contract, were, legally speaking, gratuities." The General 
Assembly had attempted to curb this practice by legislation but it had then disregarded its own curbs at 
the end of the session. "The practice continued of giving by a mere grant or other gratuities, that is, a 
compensation in addition: to that established by law, whereby the salaries were practically increased 
without legislation." McGovern v. Mitchell, 78 Conn. 536, 554 -555 (1906). Such extra-legal gratuities 
were all too susceptible of being used to reward the favored few. 
 
At the time when this provision was originally adopted, the whole process of collective bargaining - with 
its frequently long-draw-out delays - was unheard of.  The compensation of most public officers was 
established by law "although in the case of certain officers appointed by a municipality the compensation 
[might] be established by contract." Id. 553. But this of course meant an individual contract whose terms 
would be reached quickly, if at all. 
 
In this context and under the practices then prevailing, additional pay to a public employee or officer for 
services already performed was invariably a gratuity and no part of a valid contractual arrangement. 
Early decisions which invalidated such payments; e.g. Garvie v. City of Hartford 54 Conn. 440 (1887), and 
Waight v. City of Hartford, 50 Conn. 546 (1883), are not, therefore, any authority for the City's contention 
here that this constitutional provision forbids retroactive increases which become due under a valid 
contractual arrangement. 
 
The possibility that retroactive pay raises may be part of a valid contractual arrangement for municipal 
employees is no older than the practice of collective bargaining with municipal employees, which in some 
municipalities antedated the Act by a few years. In the field of public contracts generally, however, it 
became recognized long ago that the government might under some circumstances come under a valid 
contractual obligation to pay more for services already rendered than was provided in the contract under 
which these services were originally performed. Thus a contractor to build a federal building in San 
Francisco was interrupted in his work by the great earthquake and fire of 1906. After the contractor had 
resumed work Congress, in 1900, passed an Act authorizing payment to him, in addition to the contract 
price of “such sum as may be equitable and just to reimburse said contractor for any loss actually 
sustained in consequence of the … ” disaster. The architect, whose compensation was to be 5% of the 
actual cost of the building as provided in the contract, sought in the Court of Claims, to have this 
additional sum included in the basis for computing his compensation. The Government resisted this 
claim, asserting that the additional amount was a gratuity. The Court of Claims and the Supreme Court 
rejected this contention. The latter said: 
 
 "The Government contends that the amount awarded to the contractor 

under the act was a mere gratuity and cannot be properly treated as a 
part of the cost of construction. We cannot agree to this view. It seems to 

 



us that this was an alteration of the contract in response to equitable 
considerations. It was a change from unit prices to a cost plus nothing 
contract. It was not a mere lump sum gift. It was the result of inspection 
and examination as directed by Congress, and an award by actual 
estimates. It was the result of a change in the contract terms made by the 
principal in whose name and for whose benefit it was entered into, and 
acquiesced in by the contractor … The additional sum was part of the net 
amount of the contracts awarded, as they were legally modified by the 
agreement of the parties embodied in the clause of the congressional 
act." 
 
United States v. Cook, 257 U.S. 523, 526 (1922). 

 
The Cook case did not deal with a constitutional provision that here involved. In an essentially similar 
situation, however the Connecticut Supreme Court concluded that an Act of the 1919 session of the 
General Assembly authorizing municipalities to alter or modify contracts for public works where 
performance had been substantially impeded by "the emergency conditions created by the First World 
War", "provided any portion of the work was to be performed subsequent to April 6th, 1917," did not 
contravene the constitutional provision involved in the present case. Blakeslee v. Water Commissioners, 
106 Conn. 642 (1927). The Court in this case also upheld the agreement by defendants to pay the 
increases in cost produced by the war emergency. Neither this agreement nor the statute, mentioned 
above, violated the constitutional provision since that forbids only gratuities and the undertakings to pay 
involved in the case, though "above this amount specified in the contract," were supported by adequate 
considerations and were therefore not gratuities. The Court quoted and relied on the passage from the 
Cook case set out above.  Blakeslee v. Water Commissioners, supra, at 660, 661. 
 
The facts in the Cook and Blakeslee cases are, of course, different from those presented here. The 
authorizations for payments beyond those called for by the contracts were justified on different grounds 
from those involved in the present case. But the principles of decision in those cases are broader than the 
particular facts they deal with and they do, we think, cover the present case. The principles are these: 
 

1. Payments for services in excess of the amounts provided by the original contract under which they 
were rendered are not gratuitous payments if they are made pursuant to a valid contractual 
arrangement between the parties supported by adequate consideration. 
 

2. Since such payments are not gratuitous they are not within the proscription of Article XI, Section 2 
of the Constitution. 
 

It is clear that the retroactive payments called for by the agreement in the present case are not gratuities. 
The agreement to pay them was supported by sample consideration. It was the bargained-for equivalent 
of the Union's agreement to postpone the second raise until July 1, 1969, the date desired by the City. 
Both parties wanted a contract to govern their future relationships with each other. They had been at a 
stand-off on the timing of the raises and agreed to resolve it by each one's making a concession. The fact 
that one of these concessions is measured in terms of extra compensation for past services has no 
significance in the law of contracts. Parties to a voluntary agreement are free to alter the terms of past 
contracts or other arrangements between them. United States v. Cook, supra; Blakeslee v. Water 
Commissioners, supra. 
 
In terms of traditional contract law, and traditional constitutional law, these retroactive payments were 
not gratuities and therefore do not fall within the constitutional prohibition. They do not constitute or 
resemble the "peculiar evil arising from a practice followed alike by General Assembly, county, city, etc." 



to make gratuitous grants or payments, and so they are not within the proscription of the "peculiar law, 
framed with careful precision to remedy that evil." McGovern v. Mitchell, supra at 561. 
 
If the problem is viewed as one in the developing field of labor law and labor relations it is, if anything, 
even clearer that the framers of the Constitution of 1965 could not have meant to forbid municipalities 
from using a device which had become an important part of the regular stock in trade of the collective 
bargaining process and in the final analysis it is the intent of those who adopted the present provision in 
1965 which must govern, rather than what may have been intended historically, in 1877. 
 
So far as this relatively contemporaneous intent is concerned, we repeat here that we said last year in the 
Town of Groton (Police Department) Case No. MPP-1654, Decision No. 806, May 28, 1968; 
 
 The Municipal Employee Relations Act was enacted in 1965, a few months before 

the drafting and adoption of the present constitution. The purpose of that act was to 
make possible workable system of collective bargaining for public employees and in 
large measure the Act sought to build on the model of collective bargaining in the 
private sector. A customary feature of that system is retroactivity of collective 
agreements. Indeed, once a preceding agreement has expired, this becomes a basic 
element in the bargaining. More significant, the availability of retroactivity can ease 
bargaining pressures, make possible a more extended bargaining process, and aid in 
reaching a settlement. 
 
The importance of retroactivity is even greater in the public sector than in the 
private sector. Our experience has shown that negotiations are frequently very 
protracted. Although the parties, for purposes of fiscal planning, commonly seek to 
complete negotiations prior to the preparation of the budget, they all too often are 
unable to arrive at an agreement before the end of the fiscal year. Retroactivity 
prevents that date from becoming a deadline which would unbalance the bargaining 
relationship and create practical dangers of the disruption of public service. 
 
The importance of permitting continued negotiations and retroactivity is 
articulated by the statute itself, for Section 7-474(e) expressly provides that "No 
provision of any general statute, charter, special act or ordinance shall prevent 
negotiations … from continuing after the final date for making or settling the budget 
of such municipal employer." The section then goes on to declare that the terms of 
an agreement may "make any such agreement effective on a date prior to the date 
on which such agreement is entered." 
 
It is difficult to believe that those who drafted the 1965 constitution would have 
intended to deprive collective bargaining in the public sector of this useful and 
widely used device. A constitutional clause which had its origin in the prenatal 
period of collective bargaining in the public sector ought not be read to artificially 
impair the working of that process in the new and difficult area of public 
employment. 
 
Neither the words, the history, nor the contemporaneous understanding requires 
such a result. On the contrary, it points to an acceptance of retroactivity as an 
essential instrument of justice in public employment. 

 

 
The City points out in its brief, that the clarifying amendment to the Act, which expressly authorizes 
agreements to give a contract retroactive effect, was not passed until after the adoption of the 



constitution. This, of course, is true, but it misses the point of our reasoning in Groton which was not 
based on any mistaken assumption about this fact. That decision was based, rather, on our belief that the 
knowledgeable people who framed the constitutional provision - or most of them - must have been aware 
of the basic facts of collective bargaining and of the existence of he recent Act which provided for 
collective bargaining in municipal labor relations. And the clarifying amendment, coming so nearly on the 
heels of the constitution, is strong evidence of the practically contemporary understanding of the framers 
(some of whom were also legislators), just as the Judiciary Act of 1789 has always been taken as a reliable 
guide to the meaning of the federal constitution ratified in 1789. 
 
We do not include in our award interest on the amounts (illegible). There was no request for such 
interest or argument by either side upon the question. Moreover the withholding here resulted from the 
taking of a legal position in good faith albeit mistakenly. This is different from the situation in the 
Stamford Caseworkers case (City of Stamford, Dec. No. 874, June 18, 1969). There, too, the City took a 
mistaken position in good faith and if the raises withheld in that case had been part of the dispute the 
cases would indeed be parallel; but in that case the City withheld raises concededly due and agreed upon, 
because the union refused to sign a tendered contract which failed to give the workers another item (viz 
three personal leave days, instead of two) which the parties had agreed upon. It was this attempt by the 
City to apply cross-sanctions, or collateral sanctions by withholding what was undisputably agreed upon 
to obtain an improper objective that we found indefensible. To be sure there was some evidence to show 
that the City tried to do the same thing here, but there was no actual withholding of other benefits 
because the threat of it induced the Union representatives to sign a writing which purported to yield to 
the City's untenable legal position. Needless to say this conduct on the City's part was itself part of the 
prohibited practice, and the Union's signing the purported contract under these circumstances can not 
legally bind it to acquiescence in the City's position. 
 

ORDER 
 
On the basis of the foregoing Findings of Fact and Conclusions of Law, and pursuant to Section 7-471, 
subsection 4(B), of the Municipal Employee Relations Act, it is hereby 
 
ORDERED, that the City of Derby shall 
 

1. Through its chief executive, or his designated representative, sign a written agreement with Local 
1303 of Council #4, American Federation of State, County & Municipal Employees, AFL-CIO, 
containing all of the terms of agreement reached between the parties on July 26, 1968, including 
the agreement providing that the stipulated pay raises be retroactive to July 1, 1968. 
 

2. Pay to all employees in the bargaining unit all salary benefits to which they would have been 
entitled if the written agreement had been properly prepared and signed on July 26, 1968. 
 

3. Immediately post in a conspicuous place where the employees in the bargaining unit customarily 
assemble, and leave posted for a period of 30 consecutive days from the date of posting, such 
Order in its entirety. 
 

4. Notify the Connecticut State Board of Labor Relations at its office in the Labor Department, 200 
Folly Brook Boulevard, Wethersfield, Connecticut, within 15 days of the receipt of this Decision 
and Order, of the steps taken by the City to comply therewith. 
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