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MEMORANDUM ON 
EMPLOYER’S MOTION TO DISMISS 

 
On August 21, 1967, the Professional Nurses' Unit #13, Connecticut Nurses' Association, hereinafter 
called the Petitioner, filed an amended petition with the Connecticut State Board of labor Relations, 
hereinafter called the Board, alleging that a question or controversy had arisen concerning the 
representation of all Registered Nurses excluding the Director of Nurses, employed by the Visiting Nurse 
Association of Bridgeport, Inc., hereinafter called the Employer, and requesting the Board to certify to the 
parties the name of the representative that has been designated or selected by said employees, pursuant 
to Section 31-106 of the Connecticut State Labor Relations Act, hereinafter called the Act. 
 
On September 26, 1967, pursuant to notices given all parties, a hearing was held on the petition by the 
Board at Circuit Court Building, 527 Broad Street, Bridgeport, Connecticut. The Petitioner appeared and 
was represented by M. Peter Barry, Esq., its attorney; the Employer appeared and was represented by 
Clifford R. Oviatt, Jr., Esq., its attorney. Full opportunity to be heard, to examine and cross-examine 
witnesses and to introduce evidence bearing upon issues was afforded all parties. 
 
The Employer made a. motion to dismiss the petition in this case, on the basis ot three objections which 
are in substance: 
 

1) The Employer is not an "employer" within the meaning of the Act; 
 

2) The Petitioner is not a "labor organization" within the meaning of the Act; and 
 

3) The statute as amended is so self-contradictory, that it is unenforceable. 
 



In this memorandum of decision we shall take up each of the three objections in order. 
 

I 
 
The Employer is clearly within the broad terms of inclusion of Section 31-101 (7) as amended. As a non-
stock corporation organized under Connecticut law which employs persons in carrying out its activities it 
is a "person acting directly or indirectly in the interest of an employer in relation to an employee." And 
the Employer just as clearly does not fall within any of the exceptions specified in the statute (since its 
amendment in 1967 to delete "any charitable, educational … agency or corporation …"). 
 
This should end the matter, but the Employer contends that a further exclusion should be implied from 
legislative history and from other provisions in the statute. We do not agree. 
 
The argument from legislative history is based on (1) the legislature's failure to pass a bill which would 
have listed "Public Health Nursing Associations," along with several other types of agency, as specifically 
included within the act, and on (2) the fact that the rejected bill was sponsored by the present petitioner 
and represented by its spokesman to a legislative hearing as preferable to the language finally chosen, 
partly because the sponsored bill included nursing associations (while the competing language, which 
was finally chosen, did not). 
 
It is doubtful whether these aspects of legislative history may even be considered under Connecticut law. 
In an opinion written by Chief Justice Maltbie, our highest court has said: “We have uniformly held that 
occurrences at legislative hearings are not admissible as a means of interpreting a legislative act, any 
more than are the private reasons of individual members supporting it … The reason for that is that it is 
impossible to tell how far proceedings before a committee or the views of an individual member actually 
entered into the determination by the legislature to pass a certain law." State ex rel. Pettigrew v. 
Thompson, 135 Conn 228, 233 (1948). So here, the legislature may well have chosen the final language 
because it eschewed any express enumeration of inclusions in a statute which was meant to have 
comprehensive sweep. In the form finally chosen, the statute describes specifically no form of agency or 
activity except for the purpose of excluding it from the statute's operation altogether, or of modifying the 
statute's application to it. The legislature may well have chosen this statutory pattern to avoid the 
dangers of restrictive interpretation which a specific list of inclusions is so likely to invite. The legislature 
must be taken to know how often courts and boards invoke the maxim inclusio unius, exclusio alterius. 
 
This consideration illustrates the wisdom of our Supreme Court's rule of evidentiary exclusion. It also 
shows why the proffered evidence would do the Employer no good even if we do consider it. The 
legislative history is at best equivocal from the Employer's point of view. Indeed our own conclusion from 
it is that the legislature probably chose the present statutory language (in preference to the nurses' bill) 
because it wanted to do nothing to jeopardize the amendment's broad sweep; and not because it shared 
Mr. Barry's expressed belief that the simpler language pattern might exclude visiting nurse associations. 
 
Since we find the language of the statute itself to be unambiguous in its application to the Employer, we 
should not conjure up ambiguities out of doubtful implications from the title (which both parties cite in 
support of their opposing positions) or out of speculation as to the breadth of the legislature's policy to 
forbid strikes (outside of these areas which it has expressly covered). This is a highly controversial field 
in which a legislative enactment is as likely to represent political compromise as the consistent 
application of the broad policy which the Employer assumes as the unspoken premise of legislative 
prohibition of strikes in other fields. Nor is the prohibition as broad as the Employer suggests. It does not, 
for instance, extend to teachers in private schools. Yet their institutions help to serve important public 
functions, see e.g. Connecticut General Statutes, Sections 10-188, 10-281, and they are apparently 
covered by the statute involved in this case. 



 
II 

 
The Employer also contends that "the petitioner is a company-union within the meaning of Section 31-
101(4) of the General Statutes," but the evidence adduced at the hearing falls far short of supporting this 
contention. 
 
The claim here is on its face, a narrow one, to be distinguished from the broader claim made in other 
cases pending before the board, that the Nurses' Association is not a "labor organization" (within the Act) 
because of the presence of supervisory personnel as officers and members of the state organization. The 
broader claim includes the narrower one (since "labor organization" is defined so as to exclude a 
"company union") but the obverse of that statement is not true since the definition "labor organization" 
goes beyond this exclusion. 
 
The company union defined and proscribed by our statute is one which exists for the purpose in whole or 
in part, of dealing with employees concerning grievances or terms of employment which the employer 
has initiated or created, or whose initiation or creation he has suggested or participated in, or the 
formulation of whose governing rules or policies or the conduct of whose management, policies or 
elections the employer participates in or supervises, or which the employer manages, finances, controls, 
dominates, or assists in maintaining, or financing, by any of the means specified. Section 31-101 (4). 
 
It appeared at the hearing that the Connecticut Nurses' Association, a statewide professional association 
which also exists for the purpose of collective bargaining, and of dealing with employers "concerning 
grievances, (or) terms or conditions of employment," has among its officers and members nurses who 
hold supervisory positions with hospitals and other agencies throughout the state. It also appeared that 
the director of nurses of the Employer is a member of the state organization. 
 
There is an oblique suggestion in the transcript that the two supervisors may also be members of 
Connecticut Nurses Association. If that is the fact, it would make no difference to our conclusions. 
 
The Employer claims that these facts show the petitioner to be a company union. Since the statutory ban 
against such unions is obviously intended to protect employees against domination of their 
representative by their employer, there is more than a little irony in the Employer's raising this objection. 
It is in effect saying: ''though my employees may want this representative, they should not be allowed to 
have him because I have so much control over him that he might not bargain vigorously enough for my  
employees against me." It is not at all clear that the employer has the proper standing to raise such an 
altruistic objection; but since it may have a tinge of jurisdictional flavor, and since this board has the 
statutory duty to promote effective collective bargaining, we shall consider on our own motion both the 
claim expressly made (that petitioner is a company union) and the related claim that petitioner is not a 
"labor organization” which is perhaps impliedly made and perhaps also jurisdictional. 
 
In the particular context of the present case we find against both claims. We construe the prohibition 
against company unions to be directed against dominations of the union by "the employer” against whom 
it is to represent his employees in collective bargaining. All of the decisions by the national board and the 
courts cited in the Employer's brief (p. 19) proceed on the same assumption. But the only evidence here 
which has any tendency to show such domination is that the Employer's director of nurses is a member 
of the Connecticut Nurses' Association. She is not an officer or a director of the association, but a single 
member among more than 2,000. 
 
Since there is nothing in the record to show any relationship between this Employer and other employers 
throughout the state for the purpose of the bargaining contemplated by this petition, the fact that 



supervisors from other employers are members and officers of the petitioner is irrelevant to the narrow 
claim that petitioner is a company union (i.e. dominated by this employer), however relevant it may be to 
the broader claim (not expressly made here) that the association is not a labor organization. 
 
Whatever inference of actual or potential domination by the Employer might be drawn from the presence 
of a single supervisory employee as a non-officer member of the petitioner, we find to be rebutted in this 
case by the following: 
  

1) The bargaining process is reasonably well insulated from the state organization and its control. 
There is a local Unit #13 which is seeking certification here and will be the representative for 
collective bargaining purposes if certified. This Unit has its own by-laws which confine its 
membership to staff nurses (thus excluding all supervisors). The testimony shows that it is this 
Unit which will formulate bargaining demands and which will be called on to ratify any proposed 
contract. Neither Connecticut Nurses' Association nor its Board of Directors play any part in these 
decisions. (Tr. 33). Moreover, Connecticut Nurses' Association's Board of Directors has adopted as 
one of its "Policies and Procedure" rules a provision forbidding officers or standing committee 
members of Connecticut Nurses' Association (or of district associations), from participating in or 
voting upon "any aspect of the economic security program which involves the formulation or 
implementation of any program of collective bargaining if: 
 

a. These members are employed by the employer or employing agency; and if 
 

b. by virtue of their employment there exists a conflict of interest between their duties as 
officers of the association and their duties as management employees of the employer or 
employing agency.” (Tr. 25, 26; Ex. 5, p3) 
 

A by-law to the same affect had been proposed to the entire membership of Connecticut Nurses' 
Association, but had not yet been voted on at the time of the hearing (although we know from 
evidence in other proceedings that it was in fact adopted by the membership on October 5, 1967). 
 
We find upon all the evidence the local unit has substantial independence in the matter of 
bargaining and in making decisions incident thereto, and that this independence is not affected by 
employer domination to any material extent because of the fact that the actual bargaining is 
conducted partly by a full-time employee of Connecticut Nurses' Association whose salary is paid 
out of dues, collected from the entire membership (but who is allowed in practice to have virtually 
complete independence in her actions); or because of the fact that Connecticut Nurses' Association 
has formulated guides for bargaining through its Economic Security Program (Ex. 5). The 
Connecticut Nurses' Association's Economic Security Committee, be it noted, has had no 
supervisor among its membership since June, 1967, when the only supervisor-member resigned 
in order to carry out the intent of the board's City of Stamford decision. (No. 719, October 3, 1966.) 
 
We find that the steps taken by petitioner since the City of Stamford decision comply substantially 
with the requirements outlined therein. 
 

2) The presence of this supervisor and others in the general membership is referable to other factors 
than employer domination; and these other factors are legitimate under the act. 
 
As we pointed out in City of Stamford, Connecticut Nurses' Association is a professional 
organization with other functions beside collective bargaining. In performing these other 
functions the presence of supervisory personnel among the membership is of great value. 
Presumably many of the more senior and experienced nurses attain supervisory positions. To bar 



them from membership in a professional organization would tend to defeat some of its legitimate 
purposes. This fact differentiates Connecticut Nurses' Association from the typical labor 
organization in private industry. We find that the presence of the Employer's supervisor and 
others in Connecticut Nurses’ Association does not indicate employer domination (either 
specifically or generally) so as to constitute petitioner a company union. 
 
There is, moreover, a legitimate reason for the presence of supervisors in Connecticut Nurses' 
Association, under the present statute, which does not exist under Municipal Employee Relations 
Act. Under the present act supervisors are themselves given the right to organize and bargain 
collectively and there is nothing in the statute or in its policy (so far as we can see) that forbids the 
same overall labor organization from representing both non-supervisors and supervisors in their 
character as employees. Of course the statute does assign a dual role to supervisors. In their 
relation to their subordinates they fall within the definition of employer, Section 31-101 (7); in 
their relation to their employer they are employees. Section 31-101(13). Whether this duality of 
role requires that the actual bargaining agencies of the representative be kept separate is a 
question not presented by this record, and we do not decide it. The present by-laws of Unit #13 in 
fact provide for such a separation so that any requirement there may be on this score is met here. 
 
In concluding this part of our discussion, we find that neither Connecticut Nurses' Association nor 
Unit #13 was initiated or created by the Employer, nor a company union within the meaning of the 
Act. 

 
There remains for consideration the amorphous claim that petitioner in some other way fails to qualify as 
a labor organization. The employer does not here challenge the petitioner's showing that it "exists and is 
constituted for the purpose, in whole or in part of collective bargaining; or of dealing with employees 
concerning grievances terms or conditions of employment, or other mutual aid or protection." Since that 
is so, all that could remain is some sort of emanation from the company union proscription that would 
disqualify any organizations which included among its officers and members persons who hold 
supervisory positions with other employers than the one with whom collective bargaining is sought in 
the petition, even where there is no showing of concert or cooperation between the respondent employer 
and those others. 
 
No decision of any court or board is cited to us which would sustain any such proposition, and we are not 
aware of any. Our own prior decisions have never gone so far. We are, however, unwilling to deny the 
possibility that in some contexts the presence of supervisory employees as officers and members of a 
would-be labor organization might so contaminate it with management flavor as to disqualify it from 
acting as a bargaining representative under the statute, even where the supervisors are no part of the 
respondent employer's organization. For the same reasons that persuade us that petitioner is not a 
company union in the present case, however, we also find that it is not disqualified from serving as a 
"labor organization” under the statute because of the presence of supervisory employees (of other 
employers) as officers and members of the state organization. We limit this conclusion to the present 
context, involving as it does Connecticut Nurses' Association and Local Unit #13, under statutory 
previsions which authorize supervisors as well as other employees to organize and bargain collectively. If 
a roughly analogous problem should ever be presented to us in a different context, we will meet it then. 
 
While no decision cited by the Employer supports the broad proposition described in the last two 
paragraphs, petitioner has cited several cases in which other boards have ruled that state nurses' 
associations, also affiliated with the American Nurses Association, do qualify as "labor organizations" 
under the federal and other state statutes, which have provisions essentially like our own, in spite of the 
presence of supervisory employees as officers and members of the association. Humble Oil Ref. Co., 
50L.R.R.M. 1211 (1962), decision by regional director of National Labor Relations Board that New Jersey 



state nurses' association is a labor organization under national act); Quincy City Hosp. and Mass. Nurses' 
Association, S.L.R.B. No. CR-2951 (1956); The Square Sanitarium, Inc. and N.Y. State Nurses Ass 'n. 25 
N.Y., S.L.B. No. 117 (1962). Cf. Utica Community Schools, Mich. L.M.B. Case No. C66-B-9 (1966). 
 
Finally, we should note that this is one of several cases pending before the board, containing essentially 
similar attacks on Connecticut Nurses' Association's qualifications as a labor organization under our state 
statutes. It is significant that none of these attacks is made by employees or other labor organizations; 
they are all made by employers. And while we are unwilling to dismiss these attacks on the ground that 
employers lack standing to make them, we cannot overlook the practical implications of this fact in 
rendering the practical judgment which we believe the legislature charged us with making. It lends no 
force to the Employer's argument that only employers are complaining about employer domination of 
Connecticut Nurses' Association, while the putative victims of such alleged domination are denying its 
existence. If the threat of domination were a real one, we should expect a quite different alignment of 
parties. And we believe that part of our job is to assess the reality of the asserted threat. We should reach 
the same conclusion if this fact were not present, but it lends further support for our position. 
 
While we conclude that as presently constituted neither Connecticut Nurses' Association nor Unit #13 is 
precluded by statutory definition from acting as bargaining representative for the claimed unit, yet we 
note that Connecticut Nurses' Association’s Economic Security Program contains a provision which in our 
opinion would be inconsistent with the purpose of the statute and would therefore, prevent this board 
from certifying either agency unless and until this provision is deleted from the Program. This is the 
proviso in paragraph 5 of Part II (Ex. 5, p.5), which conditions the representation of nurses in a unit by 
the Connecticut Nurses' Association staff upon the following language: 
 
 "provided that at least 51% of the nurses employed in the facility are 

members of the Connecticut Nurses' Association and have designated the 
Connecticut Nurses' Association, in writing, to be their representative.” 

 

 
If petitioner is to serve as bargaining representative it must be upon the terms prescribed by the statute 
and by the board, pursuant to statute, not upon inconsistent terms of its own choosing, we find the 
quoted words to be inconsistent with a statutory representative's duty to represent all employees within 
a unit prescribed by the board if chosen by a majority of such employees voting at an election conducted 
by the board, without regard to any condition about membership in a labor organization. This provision 
must be unqualifiedly deleted before the board can certify petitioner as bargaining representative. 
 

III 
 
The Employer's final point is an attack upon the statute itself as "unenforceable because it is so self-
contradictory." The thrust of this challenge is directed mainly at the dual role in which supervisors are 
cast by the amendments enacted by the last session of the legislature. We have already referred to this 
duality of role. To be sure it poses problems, but it is the province of this board to work those problems 
out when and as they are presented in the context of concrete cases. Even if they appeared upon a 
prospective first glance to be insoluble, which they do not, it would be inappropriate and unseemly for an 
administrative board to throw up its hands in despair and declare that the legislature has acted 
unconstitutionally. If any such judgment as that is to be made, surely the courts are the appropriate 
tribunals to make it, not a body which is itself the creature of the very statute under attack. 
 
The board overrules each of the attacks made by the Employer upon the petitions and denies its motion 
to dismiss the petition. Since, however, the Employer indicated at the hearing that it contested the 
appropriateness of the unit claimed in the petition as amended, there will have to be further hearing to 
resolve this issue unless the parties can come to an agreement upon it. 



 
For the foregoing reasons, the Employer's Motion to Dismiss is and the same is hereby DENIED. 
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