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On October 13, 1966, the Board conducted an election by secret ballot, pursuant to Decision and 
Direction of Election dated October 5, 1966, among the employees of the Corner House Restaurant, 
Farmington, Connecticut, in a unit comprised of waiters, waiter-captains, waitresses, bus boys and 
bartenders, including the strikers (but excluding supervisory employees, kitchen employees and office 
personnel) who were on the payroll on September 14, 1966, and also on the date of the election, to 
determine whether or not they desired to be represented by Hotel & Restaurant Employees and 
Bartenders International Union, Local 59, AFL-CIO, for the purposes of collective bargaining. 
 
On October 14, 1966, the Board issued and served its Report upon Secret Ballot, which showed that of the 
employees who voted 4 ballots were cast in favor of representation by the Union; 4 votes were cast 
against representation; one ballot was voided; and 10 ballots were challenged. 
 
On October 17, 1966, the Employer filed an Objection to Agent's Ruling on Ballot. 
 
Pursuant to notice, a hearing was held on October 25, 1966, before the Board in the Labor Department 
Building, Wethersfield, Connecticut, to determine the merits of the Employer's Objection to Agent's 
Ruling on Ballot. The Employer appeared and was represented by Julius Schatz, Esq., and Arthur D. 
Weinstein, Esq., its attorneys. The Union appeared and was represented by William S. Zeman, Esq., its 
attorney. All parties were given full opportunity to be heard and to present evidence bearing upon the 
issues. 
 
 
 



THE OBJECTION 
 
The Employer's objection is "to the ruling made by the Board's Agent in voiding a ballot for the reason 
that the ballot is so marked that the intention of the voter is clear and unequivocal." The ballot was 
entered into the record as Exhibit 11. Both squares, identified by the words "Yes" and "No" were marked 
with an "X." An attempt was made by the voter to erase the mark entered in the "Yes” square, and in the 
process a tear was made in the approximate center of the square. Both the sample ballot posted on the 
Employer's premises in preparation for the election and the ballot used at the election had printed 
instructions on them. Line 2 of the instructions states, "Express your choice by marking "X" in ONE 
SQUARE ONLY." Line 4 is "If you spoil your ballot, return it to the Board's Agent immediately, and get a 
new one." In addition to the above, the Agent of the Board testified that at all elections the voters are 
instructed orally to place an "X" in the square of the voter's choice, and to make no other mark on the 
ballot. This is standard procedure at all Board elections. The markings on the ballot in question were 
apparently made deliberately and not by inadvertence. The ballot was voided by the Agent before he 
made a final tally of the votes or knew how his ruling would affect the result. 
 
We conclude, in the light of all the relevant facts, the rule adopted by the Board Agent of voiding any 
ballot which contains a marking, apparently deliberately made, which deviates from his instructions in 
such a way as to distinguish it clearly upon casual inspection from properly marked ballots is a 

reasonable one. As tested by this rule, the ballot in question was properly voided by the Agent. 1/ 
 
Accordingly, we shall overrule the Employer's objection. 
 

THE CHALLENGED BALLOTS 
 
At the election ten ballots were challenged. 
 
Hugo Bua The ballot of this employee was challenged by the Union for the asserted reason that he was a 
maitre d', a classification not included in the unit, and therefore ineligible to participate in the election. 
The evidence adduced at the hearing revealed that this employee, unlike the employees who comprised 
the unit, was paid a salary, and no meals were deducted from his compensation. His duties on a full-time 
basis consisted primarily of seating patrons and giving them menus. Whatever duties he performed that 
were similar to those of waiters were only incidental to his primary function. 
 
Accordingly, we shall sustain the challenge to the ballot he cast. Suzanne Del Puppo, Richard Dugan, Oscar 

Pellutto and Cecile Zacco. 2/ The ballots of these four individuals were challenged by the Union on the 
ground that they did not meet the test of eligibility. The Board rule in this connection is that an employee, 
to qualify for participation in the designation of a bargaining representative, must be on the payroll on 
the date of the filing of the petition and also be an employee at the time of the election. The critical dates 
here are September 14, 1966, the date of the filing of the petition, and October 13, 1966, the date of the 
election. The payroll sheets of the Employer that were entered into evidence showed that all four 
commenced their employment after September 14, thereby establishing that they did not qualify as to the 
first critical date. 
 
Accordingly, we shall sustain the challenges to the ballots that each had cast. 
 
 
 
1/ United Truck & Bus Service Co., Case No. E-1398, Decision No. 662, decided December 28, 1965. 

2/ The records also showed that her average hours worked was less than twenty weekly. 



Anne Goodwin The Union challenged the ballot of Anne Goodwin for the reason that she did not qualify 
under the Board's 20-hour rule. Exhibit 4 of the payroll records revealed her employment commenced 
prior to September 14, 1966, and she has averaged consistently more than twenty hours per week. 
 
Accordingly, we shall overrule the Union's challenge and the vote of this employee will be counted. 
 
John Kavanaugh and Emil Levy The ballots of these two individuals were challenged by the Union on the 
ground that both are captains, a classification not included in the unit. The Employer contended that their 
performance of duties as captains was on a part-time basis, and that their primary function is that of 
waiter. The evidence showed that, unlike the waiters, they are paid a salary, and the cost of the meals that 
they partake of on the premises of the Employer is not deducted from their compensation. Also, the 
waiters and waitresses are called upon to share the gratuities they receive with both of these men. Since 
their employment status is different from that of the full-time waiters and waitresses, we find they should 
be excluded from the unit. 
 
Accordingly, we shall sustain the challenges to their ballots. 
 
Maximo Mendez The ballot of this employee was challenged by the Union on the ground that he was a 
porter and therefore not in the unit found by the Board to be appropriate in its decision dated October 5. 
The evidence at the hearing revealed that his duties were primarily those of a porter, and we find 
accordingly.  
 
We sustain the challenge to the ballot he cast. 
 
Eugene Deniel The ballot of this employee, a waiter, was challenged by the Employer on the ground that 
he had resigned on September 13, 1966. The evidence revealed that he had submitted his resignation to 
become effective Saturday, September 17, 1966. On Friday, September 16, he, together with other 
employees, went out on strike. However, before the strike took place, at the request of the Union, an 
intermediary had prevailed upon the Employer to reconsider the separation of this man, along with two 
others, and the Employer agreed to continue their employment. We find that he was an employee on 
September 14, 1966, and was eligible to vote in the election.  
 
Accordingly, the challenge to his ballot is overruled. 
 

FINAL TABULATION OF BALLOTS 
 
After giving effect to the rulings on the challenged and voided ballots, the result is as follows: 
 

Ballots cast ………………………………………………………………………….….. 10 

Votes IN FAVOR of Union …………………………………………………..……. 5 

Votes NOT IN FAVOR of Union …………………………………………………… 5 
 

ORDER 
and 

DISMISSAL OF PETITION 
 
Upon the basis of the foregoing conclusions, it is hereby  
 
ORDERED that the Employer's Objection to Agent's Ruling on Ballot filed on October 17, 1966, is 
overruled; and 



Hotel & Restaurant Employees & Bartenders International Union, Local 59, AFL-CIO, having failed to 
received a majority of the votes cast in the election held October 13, 1966, for the purpose of determining 
a representative for collective bargaining by the unit found by the Board to be appropriate, its petition is 
hereby dismissed. 
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