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DECISION AND ORDER 

Statement of the Case 

On January 6, 1956, S. M. Frankopoulos, Jr., hereinafter called the Petitioner, filed with the Connecticut 

State Board of Labor Relations hereinafter called the Board, a petition alleging that a question or 

controversy had arisen concerning the representation of the employees employed by Roger Motors, Inc. 

of 939 Bank Street, New London, Connecticut, hereinafter called the Employer, and requesting the Board 

to conduct an investigation and certify the representative of the employees for the purposes of collective 

bargaining pursuant to Section 3033 d* of the Connecticut State Labor Relations Act, hereinafter called 

the Act. 

 

Notice of the filing of the petition was given to the Employer and also to Retail, Wholesale and 

Department Store International Union, Local 855, AFL-CIO, hereinafter called the Union, as it appeared 

from the Board's records that the Union might have an interest in the representation of employees 

affected by the petition. The Union appeared and participated in the initial conference held on the  

 

* 1955 Supplement, Connecticut General Statutes 

 



petition in New London on January 13, 1956, and in the formal hearings held by the Board. These 

hearings were held on February 29, 1956, and March 6, 1956, at the City Hall Building, New London, 

Connecticut. John J. FitzGerald appeared for and represented the Employer. Attorneys William C. Fox Jr. 

and Thomas P. Condon appeared for and represented the Petitioner. The Union appeared and was 

represented by Attorney Frank Carmichael. 

 

At the commencement of the hearing on March 6, 1956, the Union filed a written application for 

permission to intervene in the proceedings which was subsequently granted by the Board. Full 

opportunity to be heard, to examine and cross-examine witnesses and to introduce evidence bearing 

upon the issues was afforded the parties. 

 

Upon the entire record in the proceedings the Board makes the following findings of fact. 

 

FINDINGS OF FACT 

 

THE EMPLOYER: Roger Motors, Inc. is a corporation with its principal place of business located at 939 

Bank Street, New London, Connecticut. It is engaged in the business of selling and servicing new and used 

cars. Roger Schaller is its president and treasurer and is actively engaged in the management of the 

business. 

 

THE UNION: Retail, Wholesale and Department Store International Union, Local 855, AFL-CIO is a labor 

organization which exists and is constituted for the purpose, in whole or in part, of collective bargaining 

and of dealing with employers concerning grievances, terms and conditions of employment and other 

mutual aid and protection. 

 

THE PETITIONER: The Petitioner is an employee of the Employer employed as an automobile mechanic 

within the appropriate bargaining unit hereinafter designated. 

 

THE APPROPRIATE UNIT: All regular employees, excluding supervisors, automobile salesmen and office 

clerical employees, employed by the Employer constitute a unit appropriate for the purposes of collective 

bargaining. 

 

THE QUESTION OR CONTROVERSY CONCERNING REPRESENTATION: 

 

1. THE FACTS: 

 

The records of the Board show that on December 9, 1955, this Board certified the Union as the 

exclusive representative of the employees employed within the appropriate unit designated 

following a consent election, by secret ballot, which was conducted under the supervision of the 

Board on November 28, 1955. The results of the election were as follows: Twelve votes in favor of 

the Union, six votes not in favor of the Union and one challenged ballot. Since the challenged ballot 

did not affect the outcome of the election its validity was not determined. It is undisputed that the 

election was conducted in a fair and impartial manner. 

 



On December 29, 1955, the Board received a letter which was prepared by the Petitioner and 

signed by him and sixteen other employees who had participated in the election, and which in 

part, stated: 

 

"We … want to get rid of the Retail and Wholesale Department Store 
Workers Union, as our bargaining agent, in which we voted in favor 
of, on November 28, 1955.  
We feel that we were misled by statements made by the union.---" 

 

The petitioner was supplied with the Board's regular form of Petition By Employees For 

Investigation and Certification of Representative which he executed and filed with this Board on 

January 6, 1956. The purpose of the Petitioner in filing the instant petition was to establish the fact 

that the Union did not currently represent a majority of the employees within the appropriate 

unit. At the time of the election on November 28, 1955, there were eighteen employees within the 

appropriate unit. All of the eighteen voted in the election and all of them were still employed by 

the Employer at the time of the hearings. All testified before the Board that they no longer wanted 

the Union to act as their bargaining representative. The one employee who did not sign the letter 

of December 29, testified he had not signed it because he was absent from work at the time the 

letter was circulated but had he been present he would have signed it. 

 

The principal reason given by the employees for disavowing the Union was the Union's "lack of 

strength". The employees claimed they were told by the Union's representative that the Union 

intended to organize all of the garages in the New London area. The testimony showed that the 

employees were dissatisfied with the Union's organizational efforts in organizing the garages in 

the New London area, and were disappointed with the results of organization obtained by the 

Union. There was also resentment on the part of some because the Union withheld its consent to 

the granting of pay raises to two certain employees. The record is devoid of any basis showing that 

the Employer initiated or instigated the employees' action in disavowing the Union. 

 

2. THE PROBLEM 

 

Assuming for the purpose of this decision, but without deciding, that the sworn testimony of the 

employees involved, in the presence of their employer, and the signing of the letter of December 

29, expressing the desire to get rid of the Union, reflects the true wishes and sentiment of the 

employees as to whether or not they want the Union to act as their bargaining representative, we 

are confronted with the problem of reconciling two opposing objectives of the statute - (1) that the 

Act should be administered to permit the employees the greatest freedom of choice in the 

selection of their bargaining representative, and (2) to bring about stability in bargaining 

relationships with the least interference with the employees' rights to choose their representative. 

 

3. THE PARTIES' CLAIMS 

 

The Union claimed the Board's certification of December 9, 1955, of it as the exclusive 

representative barred and foreclosed the present petition. It contended the certification vested it 

with the right to act as representative of the employees for a reasonable period of time and moved 



that the petition be dismissed. The Petitioner claimed: (1) the provisions of Section 3033 d (3) of 

the Act are mandatory and when it appears there is a controversy concerning the representation 

of the employees, the Board has no discretion, but must hear the matter and hold an election or 

adopt some other proper means to determine whether the employees desire to designate a 

bargaining agent; (2) the only way the rights guaranteed to employees in Section 7391 of the Act 

to bargain collectively through representatives of their own choice can be protected is to permit a 

choice to be made by them at any time, and argued the passage of time is absolutely immaterial 

and if the employees had a change of mind within a day or within a week of a previous 

determination the Board is compelled to again ascertain their wishes either in a secret election, or 

by other proper means; and (3) the certification of the Union should not bar the consideration of 

the instant petition because of the factual situation developed by the evidence. The Employer 

contended if the employees' disavowal of the Union came within twenty-four hours after an 

election the Board should again determine the wishes of the employees. Both the Petitioner and 

the Employer suggested that to compel the Employer to bargain with the Union might cause the 

Employer to commit an unfair labor practice, apparently because the majority of the employees 

had disavowed the Union since its certification. 

 

4. CONCLUSIONS 

 

We do not believe the evidence substantiated the claim of the Petitioner that the employees were 

misled by the Union. All of the employees are adults and should have realized any attempt of the 

Union to organize the employees in the garages in the New London area would necessarily depend 

upon the wishes of the employees in the garages, and further that considerable time would be 

involved in carrying out affective organizational efforts. With respect to the Union's action 

concerning the pay raises affecting two men, the evidence showed that after the Union had filed a 

Petition for Certification of Representatives, on November 3, 1955, the Employer's representative, 

on November 10, 1955, informed the Union's representative the Employer wished to grant pay 

raises to two individuals and asked the Union to waive any claim such action might constitute an 

unfair labor practice. The Union refused, claiming it had no right to waive any of the employees' 

rights under the Act. We well understand the Union's position in refusing to consent to wage 

increases to some individuals just prior to an election. Its decision was, no doubt, dictated by its 

experience in organizing employees, and is not subject to fair criticism. 

 

The Union's claim that this petition should be dismissed is based upon sound reasoning. One of the 

principal purposes of the Act is to promote and stabilize peaceful labor relations by encouraging 

the practice and procedure of collective bargaining. The theory of the Act is that free opportunity 

for negotiations with duly accredited representatives of employees within appropriate bargaining 

units is likely to promote harmonious and peaceful labor relations. The Act specifically authorizes 

and empowers the Board, by secret election or other proper means to ascertain the wishes of 

employees with respect to their bargaining representative. It is necessary, in order to effectuate 

the purposes of the Act, to endow the certification by this Board of a bargaining representative 

with a longevity for a reasonable period of time despite the repudiation of the Union by the 

employees shortly after an election. To hold otherwise in the absence of special circumstances 

would be to defeat the very purpose of the Board's investigation and ascertainment of 



representatives. We have so held repeatedly and consistently in prior cases. 

 

In a recent case 1/ involving this problem we explained the reasons supporting the Board's policy 

in the following manner: 

 

"If there has been an election and a Board certification of representative issued thereafter, there 

are strong reasons why the effective implementation of the Act's policy requires that the union 

remain the bargaining representative for a reasonable period of time even though it may lose its 

majority status. These are: 

 

1. Administrative difficulties in repeating the elaborate election procedure on each vicissitude 

of popular sentiment among the workers. 

 

2. The fact that in any successful administration of a system utilizing a secret election it is 

inherent that there is some degree of permanence in the results. 

 

3. Fact that it is necessary to secure stability in bargaining relationships. 

 

4. Fact that parties will spend much time and effort in negotiating which will be set at naught 

by such vicissitudes. 

 

5. The possibility of defeating the Union's status as majority representative at any time holds 

forth a constant temptation to employers to delay negotiations, put pressure on their 

workers and otherwise undermine union support in ways which constitute unfair labor 

practices but which may not always be susceptible of proof. 

 

6. Since there has been an election by secret ballot under official auspices and after full notice, 

it may be presumed that the results of the election represent a considered, deliberate 

choice by the workers which ought to be given greater weight and treated as more 

enduring than later vicissitudes in attitude which may result from temporary frictions and 

impatience with the course of negotiations." 

 
1/ Matter of Scoler's Inc., Case No. U-687, Dec. No. 384, decided March 21, 1956 

 

The United States Supreme Court said in a case involving the Wagner Act, 2/ after which our Act is 

patterned, 

 

"--- a bargaining relationship once rightfully established 
must be permitted to exist and function for a reasonable 
period in which it can be given a fair chance to succeed". 

 

 In another case involving the Wagner Act 3/ the U. S. Circuit Court of Appeals (4th Cir.) stated: 

 

 



"In as much as a major objective of the Wagner Act is to bring 
about a contract binding on both parties with some fair 
degree of permanence, we feel that a certification must be 
endowed with a longevity sufficient to accomplish its 
essential purpose. The operative life of a certification should 
be at least a reasonable time, dependent upon the 
circumstances of the individual case. Surely Congress in 
establishing the machinery for the enforcement of the Act 
could not have intended to defeat the administration of the 
Act by denying such measure of stability to a certification." 

 

 

 4/  The problem is discussed in another case by the National Board in the following terms: 

 

"We have consistently held both in unfair labor practice 
cases involving Section 8 (5) of the Act, and in cases arising 
under Section 9 (c), that a Board election and certification 
must be treated as identifying the statutory bargaining agent 
with certainty and finality for a reasonable period of time-
about a year, under ordinary circumstances. This policy 
serves the dual purpose of encouraging the execution of 
collective bargaining contracts and of discouraging 'raiding' 
and too frequent elections. It means, in operation, that a 
demand for recognition, or petition for investigation of 
representatives, filed unseasonably early in the year 
following a certification will be ineffective to raise a question 
concerning representation, for the certification is deemed to 
foreclose any such question for a reasonable time. The 
question in the present case is whether the fact that the 
certified Union held a contract expiring 7 months after its 
certification warranted the granting of a petition for an 
election which would otherwise be dismissed as premature. 
We think not." 

 

The National Board in another case 5/ declared the reasons for its policy concerning this problem 

in the following manner: 

 

"The courts have stated many times that the Board is free to 
determine the degree of effectiveness to be given its 
administrative determinations with respect to the 
representative status of labor organizations. In the 
consideration of such questions the Board, as counsel 
indicates, has often been required to reconcile two 
antithetical views with respect to the objectives of the 
statute the view that it should be administered to promote 
the greatest freedom of choice on the part of employees with 
respect to the designation of their bargaining agent, and the 
view that it should be administered in such a way as to 
promote the greatest possible degree of stability in collective 



bargaining re1etionships consistent with such freedom of 
choice. A study of Board decisions in many related fields of 
action will reveal that it has emphasized the virtues of 
stability in recent years and that it has substantially 
circumscribed the right of employees to exercise uninhibited 
freedom of choice." 

 
2/ Frank Bros. Co. vs. NLRB 321 U. S. 702 

 

3/ NLRB vs. Appalachian Electric Power Co. 7 Labor Cases 61956, 140 Fed. 2nd 217 

 

4/ Matter of Kimberly-Clark Corp. 61 NLRB 90 

 

5/ In the Matter of The Mengel Company, 80 NLRB 705 

 

We conclude therefore that employees having been given the opportunity, as in this case, to freely 

exercise their considered judgment in the choice of a bargaining representative through the medium of a 

secret ballot should be, and will be, bound for a reasonable period of time by their act. How long the 

employees' right to recall or change their representative can be or should be suspended is a matter that 

should be determined in the sound discretion of the Board in each particular case. The period between 

the date of the certification of the Union, December 9, 1955, and the date of the filing of the present 

petition on January 6, 1956 is entirely too short to warrant a new investigation and ascertainment of 

their bargaining representative. 

 

It is our policy not to act favorably upon a petition for certification within one year after a certification of 

a bargaining representative in the absence of extra-ordinary circumstances which do not exist in this 

case. (370.13 Board's Rules and Regulations) We, therefore, find that no question or controversy 

concerning the representation of the employees within the designated appropriate unit exists within the 

meaning of Section 3033d (3) of the Act. 

 

ORDER 

 

Upon the basis of the foregoing, it is 

 

O R D E RE D that the petition for investigation and certification of representatives filed by the Petitioner 

in this proceeding be, and the same hereby is, dismissed. 
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