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DISMISSAL OF PETITION FOR CERTIFICATION 

OF REPRESENTATIVE 

 

On February 8, 1955, a petition in behalf of Truck Drivers' Union, Local 671, AFL, hereinafter called the 

Union, was filed with the Connecticut State Board of Labor Relations, hereinafter called the Board, 

alleging that a question or controversy had arisen concerning the representation of all drivers, packers, 

craters, helpers, warehousemen and mechanics, excluding executives and supervisory employees, office 

clerical employees and gardener, employed by Thomas E. Dully, doing business under the name of Dully 

& Son at 557 Prospect Avenue, West Hartford, Connecticut, hereinafter called the Employer, and 

requesting the Board to conduct an investigation and certify the representative of such employees for 

collective bargaining purposes pursuant to Section 7393, as amended, of the Connecticut State Labor 

Relations Act, hereinafter called the Act. 

 

On March 21, 1955, the parties attended a conference at the Labor Department building, Hartford, 

Connecticut, which was arranged by the Agent of the Board, and entered into an agreement which, in 

part, provided that: 

 

1. A question, or controversy had arisen concerning representation of the employees of the 

Employer within the meaning of Section 7393, as amended, of the Connecticut State Labor 

Relations Act; 

 



2. A hearing on the issues raised by the petition be dispensed with; 

 

3. All employees employed regularly as drivers, packers, craters, helpers and warehousemen, 

excluding executive and supervisory employees and office clerical employees employed by the 

Employer constitute a unit appropriate for the purposes of collective bargaining with respect to 

rates of pay, wages, hours and other conditions of employment within the meaning of Section 

7393, as amended, of the Act, and that the Board may so find; and it was further agreed that with 

respect to employees, Thomas McDonnell and Patrick McGarvey, both were to be allowed to cast 

ballots in the election hereinafter referred to subject to a challenge and a determination by the 

Board as to whether either or both are included in said unit; 

 

4. The employees within said appropriate unit who were in the employ of the Employer on February 

8, 1955, and who were employees at the time of the election shall be eligible to vote in the election 

agreed upon; 

 

5. An election by secret ballot be conducted under the supervision of the Board at a time and place to 

be fixed by it among the eligible employees within said appropriate unit; 

 

6. If a majority of eligible persons voting in said election indicated their desire to be represented by 

the Union for the purposes of collective bargaining, the Board may certify that the Union has been 

duly selected by the majority of employees within said appropriate unit as their representative for 

the purposes of collective  bargaining, and is the exclusive representative for all the employees 

within said appropriate unit for the purposes of collective bargaining within the meaning of 

Section 7393, as amended, of the Act. 

 

Pursuant to the agreement of the parties an election by secret ballot was conducted under the 

supervision of the Board, on March 25, 1955, at West Hartford, Connecticut. The result of the election was 

as follows: 

 

Total Number of Ballots Cast …………………………………………………… 13 
Total Number of Ballots Counted ……………………………………………… 13 
Total Number of Votes IN FAVOR of the Union ………………………….. 3 
Total Number of Votes NOT IN FAVOR of the Union ………………….. 5 
Total Number of Challenged Votes …………………………………………… 5 

 

The Union challenged the right of Thomas McDonnell to vote on the ground that he was a supervisory  

employee and also challenged the right of Patrick McGarvey to vote on the ground that he was a gardener 

and therefore outside of the unit. The Employer challenged the right of Reubin Long, Bowland Genthner 

and Norman Pontbriand to vote in the election for the reason that they were no longer employed by him. 

All challenged employees were permitted to vote a challenged ballot which ballot was deposited in a 

separate sealed envelope provided for such purpose and upon which was marked the reason for the 

challenge. The envelopes containing the ballots were delivered to the Board unopened. Since the 

challenged ballots could affect the election, the Board held a hearing on April 25, 1955, at the Labor 

Department building, Hartford, Connecticut, to determine the validity of the challenges and whether or 

not McDonnell and McGarvey were included in the appropriate unit. The parties appeared and were 



given full opportunity to be heard, to examine and cross-examine witnesses and to introduce evidence 

bearing upon the issues raised by the challenges. 

 

Upon the entire record of the proceedings the Board makes the following findings of fact: 

 

FINDINGS OF FACT 

 

Thomas McDonnell, whose right to vote was challenged upon the ground that he was employed in a 

supervisory capacity, has been employed by the Employer for about twenty years. The evidence showed 

that since 1954 his duties require him to work in various capacities such as a packer of china and bric-a-

brac, as a crater in the warehouse, assisting in moving pianos and furniture, waiting on people in the 

warehouse, and on occasion driving a truck. He has no supervisory authority over other employees 

except when he is acting as a driver of a truck; in this respect his supervisory authority is limited to the 

helpers upon the truck and is the same type of authority that the other drivers of the Employer’s trucks 

are usually granted when acting as truck drivers. He has no authority to hire or discharge employees nor 

has he any authority to direct or supervise the work of other employees except when he is acting as a 

truck driver. We find that his position is not of a supervisory nature and he is included within the 

appropriate unit agreed upon. The challenge to his ballot is, therefore, overruled and his ballot will be 

counted. 

 

Patrick McGarvey, whose right to vote was challenged upon the ground that he was employed as a 

gardener and therefore not within the appropriate unit, was employed by the Employer about April 1, 

1954. He is used as a spare man by the Employer in the operation of his business. He is required to assist 

in various capacities as a helper in unloading trucks at the warehouse, packing, crating, helping and 

assisting other employees in moving jobs, driving a light truck on occasions and examining and disposing 

of trash material. In addition he also performs work as a gardener or caretaker around the Employer's 

premises. The testimony of Thomas E. Dully showed that less than one-half of his time was spent upon 

work as a gardener or caretaker of the premises. We find that McGarvey is employed regularly for a 

sufficient percentage of his work within jobs classified within the appropriate unit and therefore he is 

included in the unit. The challenge to his ballot is overruled and the ballot will be counted. 

 

The evidence showed that Reubin Long, Rowland Genthner and Norman Pontbriand were discharged on 

March 11, 1955 for lack of work. Long has been employed by the Employer in December, 1954, Genthner 

in January,1954 and Pontbriand in December, 1954. Pontbriand was formerly employed by the Employer 

but left in August of 1954. The Union contended that these three employees were laid off temporarily. 

The testimony of Thomas E. Dully showed that when he returned from a vacation about the middle of 

March, 1955, he learned that business was poor and there was not enough work to keep all of the 

employees busy and that the men were going home early. He told these employees that business was 

poor and that the future did not look very good. He thereupon laid them off unconditionally and since 

that time he has only had enough work to keep his other ten employees busy except that on one day since 

the layoff, business increased to the point that he made inquiry at the home of one of the men as to 

whether he was available for work but was informed that the man was not at home.  Since the layoff of 

these men on March 17, 1955 none of them have been re-hired by the Employer. The evidence also 

showed that five men were laid off for lack of work in December, 1954. We find that the layoff of these 



three men on March 17, 1955 was unconditional and that their employment relation with the Employer 

terminated. It is possible that in the future, if business improves, the Employer might rehire one or all of 

them. This possibility is vague and uncertain and dependent entirely upon a substantial improvement at 

the Employer’s business. In view of all of the circumstances, we find that the challenge to their votes 

should be sustained and therefore, their ballots will not be counted. 

 

The final tabulation of the ballots after giving effect to our rulings on the challenged ballots shows: 

 

Total Number of Ballots Cast …………………………………………………… 10 
Total Number of Ballots Counted ……………………………………………… 10 
Total Number of Votes IN FAVOR of the Union ………………………….. 3 
Total Number of Votes NOT IN FAVOR of the Union ………………….. 7 

 

Truck Drivers’ Union, Local 671, AFL, having failed to receive a majority of the votes cast, the petition for 

its certification as representative for bargaining purposes must be dismissed. 

 

ORDER 

 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by 

Section 7393, as amended, of the Connecticut State Labor Relations Act, it is hereby 

 

O R D E R E D that Truck Drivers’ Union, Local 671, AFL, having failed to receive a majority of the votes 

cast, the petition for its certification of representative is hereby dismissed. 
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