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DECISION AND CERTIFICATION OF REPRESENTATIVE 

 

STATEMENT OF THE CASE 

 

On February 20, 1952, a petition in behalf of Retail, Wholesale and Department Store Union, CIO, Local 

282 of Connecticut, hereinafter called the Union, filed with the Connecticut State Board of Labor 

Relations, hereinafter called the Board, a petition alleging, as amended, that a question or controversy 

had arisen concerning the representation of certain employees employed by The New Haven Tobacco 

Company of New Haven, Connecticut, hereinafter called the Employer, and requesting the Board to 

conduct an investigation and certify the representatives of such employees for collective bargaining 

purposes pursuant to Section 7393 of the Connecticut State Labor Relations Act, hereinafter called the 

Act. 

 

The Agent of the Board arranged a conference which was held on February 27, 1952, at the County Court 

House, New Haven, Connecticut. At the conference the parties entered into a written agreement which, in 

part, provided that: 

 

1. A question or controversy had arisen concerning representation of the employees of the Employer 

within the meaning of Section 7393 of the Act; 

 

2. A hearing on the issues raised by the petition be dispensed with; 

 



3. All employees, excluding salesmen, drivers, office clerical and supervisory employees employed by 

the Employer constitute a unit appropriate for the purpose of collective bargaining with respect to 

rates of pay, wages, hours or other conditions of employment within the meaning of Section 7393 

of the Act, and the Board may so find; 

 

4. The employees within said appropriate unit who were in the employ of the Employer on February 

20, 1952, and who were employees at the time of the election, shall be eligible to vote in the 

election agreed upon; 

 

5. That an election by secret ballot be conducted under the supervision of the Board at a time and 

place to be fixed by it, among the eligible employees within the said appropriate unit; 

 

6. If a majority of the eligible persons voting in said election indicated their desire to be represented 

by the Union for the purpose of collective bargaining, the Board may certify that the Union had 

been duly designated by the majority of the employees within said appropriate unit as their 

representative for the purpose of collective bargaining, and is the exclusive representative of all of 

said employees within said appropriate unit for the purpose of collective bargaining within the 

meaning of Section 7393 of the Act. 

 

Pursuant to the agreement of the parties an election by secret ballot was conducted under the 

supervision of the Board on March 5, 1952, at New Haven, Connecticut. The result of the election was as 

follows: 

 

Total number of votes cast …………………………………………………………………………….. 20 
Total number of votes IN FAVOR of the Union ……………………………………………….. 10 
Total number of votes NOT IN FAVOR of the Union ………………………………………….. 5 
Total number of void ballots ………………………………………………………………………… 1 
Total number of  challenged votes …………………………………………………………………. 4 

 

The ballot which was declared void by the Agent of this Board who conducted the election contained in 

addition to the cross-mark "X" used for the purpose of voting, a slanting heavily penciled mark 5/16 of an 

inch in length directly above the “NO" square on the ballot. The ballot was, except as to the slanting mark, 

properly marked "NO" and would have been included in the tabulation as not in favor of the Union except 

for the Agent's ruling that such mark invalidated the ballot. The Employer duly objected to the Agent's 

ruling and requested this Board to pass upon the validity of the ballot. 

 

The Union challenged the right of Mary Borelli to vote in the election on the ground that she was not on 

the payroll of the Employer on February 22, 1952, the eligibility date fixed by the agreement of the 

parties. It also challenged the right of Ernest Goodmaster, Louis Daginella and William Sagar to vote in 

the election for the reason that they were supervisory employees and therefore were not within the 

appropriate unit. 

 

Each employee whose right to vote was challenged was permitted to vote a challenged ballot which ballot 

was deposited in a separate sealed envelope provided for such purpose and on each was marked the 



reason for the challenge. The envelopes containing the challenged ballots were delivered unopened to the 

Board by the Agent. 

 

The ballot declared void by the Agent and the challenged ballots were sufficient in number to affect the 

result of the election and it therefore became necessary for the Board to determine the validity of the 

questioned and the challenged ballots. On March 21, 1952, the Board held a hearing at the County Court 

House, New Haven, Connecticut, for such purpose. The Employer was represented by Attorney John R. 

Thim and the Union by Attorney James F. Rosen. Full opportunity to be heard, to examine and cross-

examine witnesses and to introduce evidence bearing upon the issues was afforded the parties. 

 

The ballot (Exhibit 1) which the Agent declared void in making his tabulation of the results of the election 

was examined by the Board and unquestionably contained a distinguishing mark, as described above. Our 

Act specifically provides that all elections ordered by the Board shall be by secret ballot. The same 

reasons supporting the desirability of secrecy of balloting in Board ordered elections apply with equal 

force to elections conducted under the supervision of the Board pursuant to agreement of the parties. Our 

attention has been directed to rulings of other Labor Relations Boards upon the general question of the 

effect of distinguishing marks made upon ballots cast in elections, which we have carefully examined. We 

feel, however, the safest guide on this question is found in the statute of our state concerning ballots used 

in public elections, which states that any ballot bearing any mark other than the cross-mark "X" used for 

the purpose of voting shall be void. Section 1040-General Statutes of Connecticut, Rev. 1949. In the case 

of Beckley vs. Alling 91 Conn. 362 p. 370 our Supreme Court, in referring to a like statute stated  

 

"If the law is to be effective, it will not do to say that the presence 
of a distinguishing mark, whether it be a slit or other mark, may be 
disregarded, if its presence is susceptible of a plausible 
explanation consistent with good faith on the part of the voter, and 
that election officials are endowed with discretion in the matter of 
determination whether or not such explanation can be made and 
the ballot counted or disallowed accordingly. Any law governing 
the reception of ballots, to be safe and fair in its operation, must be 
clear and precise in its provision of standards, and leave as little as 
possible open to the exercise of discretion and personal judgment 
on the part of election officers." 

 

We therefore hold that any mark upon any ballot other than the cross-mark "X" within the square used 

for the purpose of voting shall invalidate the ballot. Consequently the Agent's ruling was correct and the 

ballot shall not be counted nor entered into the final tabulation. 

 

With respect to Mary Borelli, the evidence showed she worked for the Employer since 1944. On the week 

ending November 24, 1951, she left her employment because of illness and was placed upon “a leave of 

absence" basis. Her name was carried on the payroll as an employee up to January 1, 1952. She was told 

she could have her position back at any time and on March 4, 1952, the day before the election in this 

case, she again entered the employ of the Employer. We feel, therefore, she was qualified to participate in 

the election and the challenge to her ballot is overruled. 

 



The evidence showed that Ernest Goodmaster worked for the Employer for 17 years and is in charge of 

the receiving department. One man works under him in the department. In addition he is in charge of the 

stamp room of the Employer where the Connecticut state tax stamp is affixed by employees to packages 

of cigarettes. He is clearly, in our opinion, engaged in a supervisory capacity and consequently the 

challenge to his ballot is sustained. 

 

Louis Daginella worked for the Employer for 24 years. He is in charge of the shipping room and 

approximately 27 people work therein under his direction and supervision. He is likewise engaged in a 

supervisory capacity and the challenge to his ballot is sustained. 

 

William Sagar worked for the Employer for about 11 years. For about 2 months before the election he 

was working as an assistant to Daginella in the shipping room. At the time he became Daginella's 

assistant he received a raise in pay and was excused from punching the time clock. We believe in any 

question affecting the rates of pay, terms of employment and other working conditions his interests 

would likely align him with Goodmaster and Daginella and other supervisory employees. Consequently 

we hold he is also acting in a supervisory capacity and the challenge to his ballot is sustained. 

 

In view of our rulings the final tabulation of the ballots showed 16 valid ballots cast. As shown by the first 

tabulation 10 of these votes were in favor of the Union. Therefore as the ballot of Mary Borelli cannot 

possibly affect the results we will not open and disclose her vote, as to do so would needlessly violate the 

secrecy of her ballot. 

 

CERTIFICATION OF REPRESENTATIVES 

 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by 

Section 7393 of the Connecticut State Labor Relations Act, it is hereby 

 

C E R T I F I E D that Retail, Wholesale and Department Store Union, CIO, Local 282 of Connecticut, has 

been designated as the representative for the purpose of collective bargaining by the majority of all 

employees, excluding salesmen, drivers, office clerical and supervisory employees employed by The New 

Haven Tobacco Company of New Haven, Connecticut, and that Retail, Wholesale and Department Store 

Union, CIO, Local 282 of Connecticut, is the exclusive representative of all such employees for the purpose 

of collective bargaining with respect to rates of pay, wages, hours of employment or other conditions of 

employment. 
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