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DECISION AND ORDER 

 

Statement of the Case 

 

On November 28, 1949, District 50 United Mine Workers of America, hereinafter called the Union, filed 

with the Connecticut State Board of Labor Relations, hereinafter called the Board, a petition alleging that 

a question or controversy had arisen concerning the representation of all construction and service 

employees, excluding executives, clerical employees, meter readers, lake men, foremen, named 

supervisors, and employees with the authority to hire, discharge, promote and/or effectively recommend 

the change of status of employees, employed by Bridgeport Hydraulic Company of Bridgeport, 

Connecticut, hereinafter called the Employer. The Union requested the Board to conduct an investigation 

and certify the representatives of such employees for collective bargaining purposes, pursuant to section 

7393 of the Connecticut State Labor Relations Act, hereinafter called the Act. 

 

The Employer questioned the jurisdiction of the Board to entertain the petition contending that: 

 

1. It is engaged in a business "affecting commerce" as that phrase is defined in Section 2 (7) of the 

National Labor Relations Act, and therefore subject to the exclusive jurisdiction of the National 

Labor Relations Board in all matters covered by the said act including the instant petition; and 

 

2. That in view of the provisions of Section 7388 of the General Statutes of Connecticut, Revision of 

1949, and the decision of the United States Supreme Court in the case of Bethlehem Steel Co., et als 

vs. New York State Labor Relations Board, 330 U. S. 767, it is not subject to the jurisdiction of this 

Board in so far as the matters raised by the petition are concerned. 



On December 21, 1949, a hearing was held on said petition by the Board in the City Court Room, 

Bridgeport, Connecticut, for the purpose of ascertaining the nature and character of the Employer's 

business activities in order to decide the issues raised concerning its jurisdiction to entertain the petition. 

The Employer appeared and was represented by Attorney Daniel F. Wheeler of the firm of Marsh, Day 

and Calhoun of Bridgeport, Connecticut. The Union appeared and was represented by its regional 

director, Walter M. Brock. Full opportunity to be heard, to examine and cross-examine witnesses and to 

introduce evidence bearing upon the issues was afforded the parties. 

 

Upon the entire record of the proceedings the Board makes the following: 

 

FINDINGS OF FACT 

 

The Employer is a public service corporation organized and existing under a special charter granted by 

the General Assembly of the State of Connecticut. It has its principal office in the City of Bridgeport. It is 

engaged in the business of supplying and distributing, under an exclusive franchise, purified water in 

several cities and towns in Connecticut. Its rates for water are subject to the regulations and control of 

the Public Utilities Commission of Connecticut. It services principally the Cities of Bridgeport, Shelton and 

Derby and the Towns of Fairfield, Trumbull, Stratford, Westport and Easton. It is the only source of water 

supply for such cities and towns except for private wells. All of its reservoirs and distribution systems are 

located within the State of Connecticut, principally within Fairfield County. 

 

It supplies water to over 200 industrial consumers many of which are nationally known manufacturing 

concerns operating factories at Bridgeport. A few of the industrial consumers have wells from which a 

water supply could probably be obtained in cases of emergency but most of them are wholly and entirely 

dependent upon the Employer for their water supply. At the hearing the Union and the Employer  

stipulated and agreed that 95% of the industrial customers are engaged in interstate commerce. 

 

The following schedule shows the total sales of water made by the Employer over a period of 4 years and 

11 months from January 1, 1945 to December 1, 1949, and the percentage relationship of sales to 

industrial consumers to the total sales of water, both as to dollar value and gallons sold. 

 

Year 
Sales of 

Water for 
year 

Industrial 
Sales for 

year 

% 
Sales 

Water 

Total Water 
Consumption 
1000s of gals. 

Industrial 
Consumption 
1000s of gals. 

% 

       
1945 $2,321,254 $518,914 22.35 12,527,006 5,930,651 47.34 
       
1946   2,340,437   482,869 20.63 12,654,250 5,078,627 40.13 
       
1947   2,439,938   522,866 21.43 13,339,031 5,869,676 44. 
       
1948   2,511,152   527,286 21. 13,813,828 5,898,658 42.70 
       
11 mos. 1949   2,320,937   422,898 18.22 12,319,763 4,776,238 38.76 
 

 



During the year of 1947 the Employer purchased supplies from points outside the State of Connecticut 

amounting to $916,716.04, which represented 63% of the total purchases made by the Employer during 

that year. In the year of 1948 the Employer purchased supplies from points outside the State of 

Connecticut amounting $419,675.22, which represented 68% of the total purchases made by the 

Employer during that year. For the first 11 months of 1949 the Employer purchased supplies from points 

outside the State of Connecticut amounting to $997,140.11, which represented 80% of the total 

purchases made by the Employer during that period. These supplies consisted principally of pipe, meters, 

meter parts, hydrants, iron fittings, leadite, tools and work equipment, gate valves, shop and agricultural 

equipment, purification equipment, pumping equipment, copper sulphate, orchard spray material and 

packing supplies. Most of these supplies are not available in the State of Connecticut and must be 

obtained at points outside of the state. 

 

THE QUESTION OF JURISDICTION OF THE BOARD 

 

The Board has only such powers and duties as are expressly conferred upon it by our Act and such as are 

reasonably necessary to carry out the specifically granted powers. Section 7388-sub-section 6-of our Act 

specifically exempts persons from the provisions of our Act who are subject to the provisions of the 

National Labor Relations Act. Said Section providing, in part: 

 

(6) "Employer" shall mean any person acting directly or indirectly in the 
interest of an employer in relation to an employee, but shall not include 
---any person subject to the provisions of the national labor relations 
act, unless the National Labor Relations Board has declined to assert 
jurisdiction over such person, --" 

 

No claim is made that the National Labor Relations Board has declined to assert jurisdiction over the 

Employer. It is clear therefore that if the Employer is subject to the provisions of the National Labor 

Relations Act this Board has no jurisdiction to entertain this petition. 

 

The jurisdiction conferred upon the National Labor Relations Board is found in Sections 9 (c) and 10 (a) 

of the National Labor Relations Act as amended by Labor Management Relations (Taft-Hartley) Act, 1947, 

which are, in part, as follows: 

 

9 (c) 10 (a)    "(1) Whenever a petition shall have been filed ----the Board 
                            shall investigate such petition and if it has reasonable 
                            cause to believe that a question of representation 
                            affecting commerce exists shall provide for an 
                            appropriate hearing upon due notice.  ----“ 
 
10 (a)             "The Board is empowered ---to prevent any person from 
                         engaging in any unfair labor practice (listed in section 8)  
                         affecting commerce" 

 

Section 2 (6) defines "commerce" as "Trade, traffic, commerce, transportation or communication among 

the several states" or between states and territories or with foreign countries. Section 2 (7) defines 

"affecting commerce” as follows: 



 

"The term "affecting commerce" means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or 
tending to lead to a labor dispute burdening or obstructing commerce or 
the free flow of commerce.” 

 

The United States Supreme Court has said in a case involving the National Labor Relations Act that: 

 

"The grant of authority to the Board does not purport to extend to the 
relationship between all industrial employees and employers. Its terms 
do not impose collective bargaining upon all industry regardless of 
effects upon interstate or foreign commerce. It purports to reach only 
what may be deemed to burden or obstruct that commerce and, thus 
qualified, it must be construed as contemplating the exercise of control 
within constitutional bounds. It is a familiar principle that acts which 
directly burden or obstruct interstate or foreign commerce, or its free 
flow, are within the reach of the congressional power.---It is the effect 
upon commerce, not the source of the injury, which is the criterion. ---
Whether or not particular action does effect commerce in such a close 
and intimate fashion as to be subject to federal control, and hence to lie 
within the authority conferred upon the Board, is left by the statute to 
be determined as individual cases arise." 
 
                                                                                             NLRB vs. Jones-Laughlin 
                                                                                             Steel Corp. 301 U.S. 1 

 

 

The Supreme Court has held that by using the term “affecting Commerce" in the National Labor Relations 

Act Congress intended to utilize the full extent of its power under the commerce clause of the United 

States Constitution. The term has been interpreted to include within its scope many industries and 

businesses which are engaged in local or intrastate business. The Supreme Court stating: 

 

"Congress has explicitly regulated not merely transactions or goods in 
interstate commerce but activities which in isolation might be deemed 
to be merely local but in the interlacing of business across state lines 
adversely affect such commerce. …. Whether or no practices may be 
deemed by Congress to affect interstate commerce is not to be 
determined by confining judgment to the quantitative effect of the 
activities immediately before the Board. Appropriate for judgment is the 
fact that the immediate situation is representative of many others 
throughout the country, the total incidence of which if left unchecked 
may well become far reaching in its harm to commerce." 
 
                                                                                        Polish National Alliance v.  
                                                                                       NLRB (1944) 322 U. S. 643,  
                                                                                       648 

 

 

 



The test of the National Labor Relations Board's jurisdiction is not whether an employer's operations 

constitute interstate commerce but whether a stoppage or interference of its operations by threatened 

industrial strife would burden or obstruct the flow of interstate commerce. It can be seen therefore that 

the Employer is subject to the provisions of the National Labor Relations Act if it is engaged in interstate 

commerce or that its intrastate business is of such a nature that interference thereof would substantially 

affect interstate commerce. 

 

The fact that this Board, in October 1945, entertained a petition which was filed by the Union, for the 

investigation and certification of representatives of employees of the Employer does not permit this 

Board to assume jurisdiction of the instant petition as suggested, by the Union. Following the filing of said 

petition, the Union and the Employer entered into an agreement for consent election. The agreement 

provided also that if a majority of the eligible persons voting in the election desired to be represented by 

the Union for the purpose of collective bargaining the Board could certify it as the exclusive 

representative of the employees within the appropriate unit. The question of the jurisdiction of the Board 

was not raised and was not inquired into at that time by this Board. The Board has on occasions, as an 

accommodation to the parties, in representation proceedings, pursuant to agreements of the parties 

involved in the proceedings, permitted the use of its election machinery to ascertain the wishes and the 

desires of the employees with respect to bargaining representatives without inquiring whether or not the 

Employer was subject to the provisions of the Connecticut Act. When the question of the Board's 

jurisdiction is raised in any proceeding it is duty bound to inquire into the facts concerning the nature 

and activity of the Employer's business and decide the issue upon the facts and in accordance with the 

law. 

 

We believe that the facts clearly show that the business activities of the Employer do directly and 

substantially affect commerce. In addition to the direct affect that the Employer's substantial purchases 

from without the state of Connecticut has upon interstate commerce an interference or discontinuance of 

the Employer's water services, due to labor disputes, would burden its industrial customers in the 

conduct of their activities in interstate commerce. It has been urged by the Union that because some of 

the industrial customers are not wholly dependent upon the Employer for water supply that the Board 

could assume jurisdiction of this petition. We do not believe the suggestion is sound as those customers 

have decided upon the method of conducting their business and any outside act that would compel them 

to change their method of operation would of itself affect interstate commerce. 

 

We therefore conclude that the Employer is subject to the provisions of the National Labor Relations Act 

and consequently is not subject to the provisions of our Act. 

 

ORDER 

 

For the reasons set forth in the foregoing decision the petition in this proceeding is dismissed for lack of 

jurisdiction without prejudice to refiling with this Board in the event that the National Labor Relations 

Board declines to assert jurisdiction. 
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