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DECISION ON APPLICATION FOR MODIFICATION OF ORDER 

 

On November 4, 1948 the Union filed an application with the Board requesting that paragraph 2 (b) of its 

order of July 7, 1948, issued in this case be modified so as to require the Respondent, Sanitary Cleaners, 

Inc., to make whole James Ballantyne and Paul Dreyfuss, who were discriminatorilv discharged on March 

18, 1948, for any loss of pay suffered by them by reason of the Respondent's discrimination against them 

by the payment to each of them of a sum of money equal to that which he would normally have earned 

from March 18, 1948 to the date Respondent offered him reinstatement, less any amount actually earned 

by him during that period. 

 

The Board's order, which the Union seeks to have modified, provided in effect as far as it is necessary to 

consider for the purposes of this application, for the reinstatement of Ballantyne and Dreyfuss who the 

Board found had been discharged discriminatorily on March 18, 1948 to their former positions and to 

pay to either of them any loss suffered because of the Respondent's refusal to reinstate him for a period 

beginning five days after the date of the application for reinstatement to the date of reinstatement. 

 

On November 19, 1948 the Board held a hearing upon the application in the County Court House, 

Bridgeport, Connecticut, at which time counsel for the Union and Respondent were heard. The 

Respondent objected to the Board entertaining and considering the application because the same was not 

filed until long after the Respondent had fully complied with the Board’s orders issued on July 7, 1948. 

Much stress was placed upon the fact that since the Respondent had complied with the Board's orders it 

had given up its right of appeal. The Board will not act favorably upon a motion to modify its orders 

unless the application for a modification is filed by one of the interested parties within the period allowed 



by the Act to appeal, in the absence of unusual circumstances. The untimeliness of filing of the application 

and the compliance by the Respondent of the Board's orders are matters for consideration by the Board 

in determining the merits of the application for modification. They of themselves, however, do not oust 

the Board of jurisdiction to entertain the application. The Connecticut State Labor Relations Act, sub-

section 6-section 939h-specifically provides: 

 

"until a transcript of the record in a case has been filed in the Superior Court, 
as provided in Section 940h, the Board may, at any time, upon due notice, 
modify or set aside in whole or in part any finding or order made or issued by 
it". 

 

In view of the Respondent's compliance with the Board's order there was no occasion for a transcript of 

the record in this case to be filed in the Superior Court. Filing such transcript is required only in cases 

either where there is an appeal taken from the Board's orders or where the Board on its own motion 

petitions the Superior Court for an order enforcing its orders. It is only upon the filing of the transcript of 

the record in the Superior Court that the Board is deprived of jurisdiction. We believe, therefore, that the 

Respondent’s objection to the Board's power to entertain this application is unsound and will therefore 

consider the application upon its merits. 

 

We have found that Ballantyne and Dreyfuss were discriminatorily discharged by the Respondent on 

March 18, 1948, and that at the time of the discharge they both received pay until the end of their current 

work week, March 20, 1948. On that day other employees of the Respondent went on strike in protest of 

the discharges and because of the Respondent's refusal to recognize the Union as their exclusive 

bargaining representative. Ballantyne and Dreyfuss joined in the strike and engaged in picketing 

Respondent's place of business. The strike was in existence and the picket line maintained until the date 

of the hearings. The purpose of the application is to have back pay awarded to Ballantyne and Dreyfuss 

from the date of discharge between March 22, 1948 to July 12, 1948. The rule contended for by the Union 

is in accord with the policy of the National Labor Relations Board in granting back pay awards but we do 

not believe such a rule should apply under the circumstances of this case. Ordinarily discriminatorily 

discharged employees are awarded back pay from the date of discharge to the date of the employer's 

offer of reinstatement less any net earnings during such period. Striking employees, on the other hand, 

are awarded back pay from the date of application by an employee for reinstatement until an offer of 

reinstatement is made by the employer. The United States Supreme Court, in interpreting the former 

National Labor Relations Act, (Wagner Act) after which our Act was patterned, stated: 

 

“Making the workers whole for losses suffered on account of an unfair labor 
practice is part of the vindication of the public policy which the Board 
enforces. Since only actual losses should be made good, it seems fair that 
deductions should be made not only for actual earnings by the worker but 
also for losses which he wilfully incurred. ---- The remedy of back pay, it 
must be remembered, is entrusted to the Board's discretion; it is not 
mechanically compelled by the Act. ---- By leaving such an adjustment to the 
administrative process we have in mind not so much the minimization of 
damages as the healthy policy of promoting production and employment". 
 
Phelps Dodge Corp. vs. NLRB 313 U. S. 177, 197-200. 



In determining whether back pay should be awarded, we believe it is necessary and desirable to consider 

whether or not the discharged employee has made reasonable efforts to secure substantially equivalent 

or desirable work. If he has not done so the back pay award will be limited to the date on which the 

employee made reasonable efforts to obtain such employment. In this case there was no evidence that 

the discharged employees made any effort to obtain other substantially equivalent employment. The 

evidence shows that they joined in the strike and picketed with the other employees on strike. This, of 

course, was their right but in doing so they adopted self help as a remedy and placed themselves in the 

category of strikers. It is understandable why they joined in the strike in this case but the adoption of the 

remedy of self help did not excuse them from the duty of making reasonable efforts to obtain 

substantially equivalent employment. 

 

We believe that the order issued in this matter, with respect to back pay affecting Ballantyne and 

Dreyfuss, will effectuate the policies of the Act in that it will tend to minimize and discourage the use of 

self help as a remedy and will encourage peaceful settlement of labor disput.es within the framework of 

the Act. 

 

For the foregoing reasons the Union's application for modification of the order is denied. 
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