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DECISION ON MOTION FOR MODIFICATION ON ORDER 

 

Subsequent to the issuance of the Board's Decision and Order in this matter on August 9, 1946, the Union 

filed a motion with the Board requesting that the Decision and Order of the Board be modified, solely, so 

as to require the Respondent to pay to the striking employees involved, back pay from the date of the 

strike, May 13, 1946. 

 

The Board's Order, with respect to back pay, which the Union seeks to modify, provides in effect that the 

Respondent pay to the employees who went on strike on May 13, 1946, as a result of the refusal of the 

Respondent to bargain collectively in good faith, the loss that any such employee suffers because of the 

Respondent's refusal to reinstate him upon request, for the period beginning one day after the date of 

application for reinstatement to the date of reinstatement. 

 

On September 3, 1946 the Board held a hearing upon the motion at the County Court House, New Haven, 

Connecticut, at which time counsel for the Union and Respondent were heard. The Respondent objected 

to the Board' s considering and passing upon the motion and questioned the Board's jurisdiction to 

entertain it because Respondent had, on August 22, 1946, within the time allotted by Subsection 4 -

Section 940h, 1945 Supplement to Connecticut General Statutes, petitioned a Judge of the Superior Court 

praying that the Order of the Board be modified or set aside and contended that the Superior Court had 

exclusive jurisdiction concerning this proceeding. 

 

We do not believe the objection to the Board's jurisdiction is sound. The motion of the Union seeking the 

modification of the Board's Order antedated the Respondent's petition to a Judge of the Superior Court 



seeking a review of the Board's Decision and Order and it was also filed within the time allowed to any 

person aggrieved to petition the Superior Court for a review of the Decision and Order. Subsection 6 -

Section 939h - of the Connecticut State Labor Relations Act provides in part "Until a transcript of the 

record in a case has been filed in the Superior Court, as hereinafter provided, the board may, at any time, 

upon due notice, modify or set aside in Whole or in part any finding or order made or issued by it". The 

transcript of the record in this case has not yet been filed in the Superior Court. 

 

We believe that the Board has the right to hear motions for the modification of its orders even after a 

petition for review of the Order is filed in the Superior Court as provided by Subsection 4 - Section 940h -

supra, if such motion is made within the time allowed by said section to seek a court review and that it is 

only upon the filing, in the Superior Court, of a transcript of the entire record of the proceedings before 

the Board, that the proceeding is removed into the Superior Court and the Board deprived of further 

jurisdiction. 

 

We have given further consideration to the Union's claim of what should be the remedy, with respect to 

back pay, where employees strike because of unfair labor practices. Under the Connecticut State Labor 

Relations Act, employees who strike because of an unfair labor practice, remain, as we pointed out in our 

Decision in this case, employees within the meaning of the Act and are entitled to be reinstated to their 

original position promptly and without discrimination upon application to the employer, and we have so 

ordered in this matter. But we do not believe that it would effectuate the policies of the Act to order back 

pay from the date of the strike to employees who voluntarily strike, even in consequence of an 

employer's unfair labor practice. 

 

Such a policy as is urged by the Union would discourage employees from recourse to the adequate relief 

available to them under the Act, and would tend to encourage employees to resort to strikes in labor 

disputes. We believe that our Order issued in this matter with respect to back pay will effectuate the 

policies of the Act, and it will minimize and discourage the use of self help, and will encourage peaceful 

settlement of labor disputes within the frame work of the Act. The Order issued by the Board in this 

respect is the same that has been frequently issued by the National Labor Relations Board and the New 

York State Labor Relations Board. 

 

The Union further argued that the cessation of work by the employees on May 13, 1946 was not a strike 

but a lock out and hence that the employees were entitled to back pay for that reason. We believe that the 

record in this proceeding clearly shows that the men voluntarily went on strike and that the facts do not 

substantiate the Union's claim of lock out. 

 

The Union also argued that even if the employees were not entitled to back pay during all of the strike 

period they were entitled to back pay from the day that the Union and the Respondent met with a 

representative of the Board of Mediation and Arbitration, which was about June 10, 1946, at which time 

the Union claimed it stated it was ready to arbitrate all issues and that the employees were ready to 

return to work. The record does not disclose that there was any offer made in behalf of the employees to 

return to work. The offer of the Union was that it was willing to arbitrate the issues and as such did not 

have the effect that an unconditional offer to return would have had. Had there been an unconditional 

offer to return to work made on behalf of the Union and a refusal by the Respondent to reinstate the 



employees we would not hesitate to award back pay, to commence from the date of the refusal of the 

Respondent to reinstate them. 

 

For the foregoing reasons the Union's motion for modification of the order is denied. 
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