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DECISION AND DISMISSAL OF COMPLAINT 

 

 On March 23, 2017, New England Health Care Employees Union – District 1199 

NE (the Union) filed a complaint with the Connecticut State Board of Labor Relations 

(the Labor Board) alleging that the State of Connecticut, Department of Children and 

Families (the State) violated the State Employee Relations Act (SERA or the Act) by 

retaliating against a Union delegate for engaging in protected activity. 

 

 After the requisite preliminary administrative steps had been taken, the matter 

came before the Labor Board for a hearing on April 5, 2018 and May 23, 2018.  All 

parties appeared, were represented, and were allowed to introduce evidence, examine and 

cross-examine witnesses, and make argument.  Both parties submitted post-hearing briefs 

on July 13, 2018 and reply briefs on July 27, 2018. Based on the entire record before us, 

we make the following findings of fact and conclusions of law and we dismiss the 

complaint. 
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FINDINGS OF FACT 

 

1. The State is an employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

relevant times has represented the NP-6 bargaining unit and the P-1 bargaining unit.     

 

3. At all times relevant hereto, the NP-6 bargaining unit has included the position of 

children services worker (CSW) at the Albert J. Solnit Children’s Center (Solnit), a 

psychiatric residential treatment facility for adolescents, and the P-1 bargaining unit has 

included the position of rehabilitation therapy supervisor (RTS) at Solnit. 

 

4. The State and the Union are parties to a collective bargaining agreement (Ex. 2) 

with effective dates of June 1, 2009 through June 30, 2012, that provides, in relevant part: 

   

 

ARTICLE 2 

NON-DISCRIMINATION and AFFIRMATIVE ACTION 

   

  . . . 

 

   Section Two.  Neither party shall discriminate against 

  an employee on the basis of membership or nonmembership or lawful  

  activity on behalf of the Union. 

 

  . . .  

ARTICLE 4 

UNION RIGHTS 

 

   Section One.  Employer representatives shall deal exclusively 

  with Union delegates or representatives in the processing of grievances or  

  any other aspect of contract administration . . .  

  . . . 

 

   Section Four.  Delegates will notify their immediate supervisors  

  when they desire to leave their work assignments to properly and   

  expeditiously carry out their duties in connection with this Agreement.   

  When notifying their supervisors they are conducting Union business, the  

  Employee will state the name of the Employee involved, his/her location,  

  indicating what type of Union business is to be discussed, and the   

  approximate time needed. 

 

 

ARTICLE 18 

WORK ASSIGNMENTS  

 

  . . .  



 3 

  Section Two.   Unit Assignment. 

  An Employee shall be assigned to a specific functional unit.  The   

  Employer may transfer an Employee to another functional unit whenever  

  such transfer is necessary for the provision of proper patient/client care or  

  for the carrying out of Agency programs and responsibilities.   

  . . . 

 

ARTICLE 32 

GRIEVANCE AND ARBITRATION PROCEDURE 

 

  Section One.  A grievance shall be defined as a dispute or complaint  

  involving the application, interpretation or the alleged violation or breach  

  of this Agreement . . .  

  . . .  

 

  Section Six. In the event that the State Employer fails to answer a  

  grievance within the time specified, the grievance may be processed to the 

  next higher level and the same time limits thereof shall apply . . .  

  . . .  

 

ARTICLE 33 

DISMISSAL, SUSPENSION, DEMOTION 

OR OTHER DISCIPLINE 

 

  Section One.   No permanent employee . . .  shall be disciplined except for 

  just cause.  Discipline shall be defined as dismissal, demotion, suspension, 

  reprimand or warning. 

  . . . 

 

 

ARTICLE 34 

WORKERS’ RIGHTS AND SAFETY 

 

  Section One.   The employer shall maintain safe and healthy working  

  conditions . . .  

  . . .  

 

5. For approximately twenty years prior to February 8, 2017, Daniel Lunn (Lunn) 

was a CSW
1
 assigned to the Kiwani unit at Solnit and was at all times relevant hereto, an 

elected Union delegate
2
 representing members assigned to the Kiwani, Quinnipiac, and 

Lakota units.
3
 

 

                                                 
1
 CSW’s are responsible for the direct supervision of youth on their units and provide assistance with 

getting ready for the day, assistance with meals, school supervision, and facilitating of activities. 

 
2
 Union delegates are the functional equivalents of union stewards.   

 
3
 Kiwani, Quinnipiac, and Lakota are unlocked psychiatric residential treatment units located on the lower 

campus at Solnit.  
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6. At all times relevant hereto, Rachel Correll (Correll) has been an elected Union 

delegate and an RTS responsible for supervising rehabilitation therapists and 

rehabilitation therapy assistants at the Solnit south campus units and conducting art and 

other therapy groups.  Correll produces a weekly written schedule containing the dates 

and times of all scheduled treatment programs and activities, copies of which are 

available to staff at the Silvermine building
4
 and are posted in public areas of Solnit south 

campus facilities. 

 

7. Since 2005 and at all times relevant hereto, Lunn has actively participated in a 

joint union/management safety committee that was created because of a grievance he 

filed. At all times relevant hereto and throughout the instant proceedings, Lund has 

contended that pottery projects or shards are a potential source of injury to employees and 

to unsupervised residents and therefore contraband outside pottery class. Prior to January 

2017, residents carried pottery projects to their units where the project was secured in the 

resident’s locked “cubby”.   

  

8. On May 11, 2016, Lunn interrupted a conversation between Correll, another staff 

member, and a Quinnipiac resident concerning the resident’s pottery artwork to voice 

safety concerns as to the resident’s possession of pottery outside class.
 
Later that day, 

Correll sent Solnit clinical program manager Jennifer Murphy (Murphy) an email 

concerning the incident stating “[d]ue to [Lunn’s] disrespectful, intimidating, and lack of 

professional behavior, I would like to have his behavior addressed as he violated the code 

of conduct policy.”  (Ex. 15). 

 

9. In December 2016, Correll informed Murphy that she was finding stacks of 

schedules that she had prepared discarded on a regular basis.  On or about that time, 

Murphy and Correll noticed that entries on posted schedules had been crossed out and the 

words “no rehab, no rehab” inserted. 

 

10. On the morning of January 3, 2017, Correll found schedules in Silvermine and 

Kiwani that had been altered with cross-outs and insertion of the words “no rehab.”  

Shortly thereafter, Correll and Lunn were in the Kiwani staff room and, in the presence of 

Lunn’s supervisor, Ben Maynard (Maynard),
 
had a heated discussion concerning Lunn’s 

alterations of Correll’s schedules and Correll’s practices concerning resident possession 

of pottery. After Maynard suggested the discussion was not productive, Correll started to 

leave the room whereupon Lunn closed the door and sat next to it.  Correll eventually left 

the room and after meeting with Murphy concerning the incident, Correll filed a 

workplace violence incident report with Solnit’s human resources department alleging 

that Lunn’s actions were escalating and could potentially lead to more aggressive 

behaviors.  (Ex. 8). 

 

11. As a result of Lunn’s alterations of Correll’s schedules, Solnit superintendent 

Michelle Sarofin (Sarofin) issued a memo (Ex. 18) to all south campus staff on January 3, 

2017, that states, in relevant part: 

 

                                                 
 
4
 The Silvermine building houses various administrative and clinical offices and is approximately 200 feet 

from Kiwani.  



 5 

 It has come to my attention that there have been a number of incidents were (sic)

 facility documents and treatment schedules have been altered, written on and 

 modified . . .  

 

 This is a reminder that facility documents such as treatment and/or work 

 schedules are official documents . . .  

 

 These documents are not to be altered, written on, marked on or otherwise 

 modified without appropriate supervisory approval and should only be altered, 

 written on or otherwise modified by the person responsible for creating the 

 schedule. 

 . . .  

 

12. At some point between January 3, 2017 and January 5, 2017, Lunn filed a 

workplace violence incident report alleging that he felt vulnerable and victimized by 

Correll and that he feared for his job because of her collusion with management. (Ex. 10). 

 

13.   After discussing Correll’s and Lunn’s workplace violence complaints with 

Sarofin on January 5, 2017, then
5
 principle human resources specialist Tyrone Mellon 

(Mellon) issued the following memos (Exs. 6, 7) to Lunn and Correll: 

 

 TO:  [Lunn] 

 

 Human Resources is in receipt of an allegation of harassment and intimidation 

 against you filed by [Correll].  A review of those allegations have determined that 

 an HR investigation is warranted.  As such effective immediately the following 

 work restrictions regarding you and [Correll] are to be in place and to remain in 

 place until otherwise notified that the HR investigation is completed. 

  

 You are to avoid all incidental contact and are not to communicate directly with 

 [Correll] in person, in writing, by phone or via e-mail.  This applies to 

 communications of both a personal or professional nature . . .  

 . . . 

 

 TO: [Correll]: 

 

 Human Resources is in receipt of [a complaint] filed by you alleging you have 

 been harassed and intimidated by [Lunn].  Upon review of that document it has 

 been determined that the actions of [Lunn] do not rise to the level of Work Place 

 Violence.  His actions do although warrant a Human Resources investigation.  As 

 such effective immediately the following work restrictions regarding you and 

 [Lunn] are to be in place and to remain in place until otherwise notified that the 

 HR investigation is completed. 

 

 You are to avoid all incidental contact and are not to communicate directly with 

 Mr. Lunn in person, in writing, by phone or via e-mail.  This applies to 

 communications of both a personal or professional nature. 

                                                 
5
 Mellon has since retired. 
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 . . .  

 

14. On January 24, 2017, Lunn posted a document on the wall in Kiwani entitled 

“Unofficial Document – Kiwani Activity’s” that mimicked Correll’s schedules, contained 

no entries, and contained a footnote that read, “Feel Free To write, draw, color on this 

unofficial paper.”  After taking photographs, Murphy instructed Maynard to remove the 

posting. 

 

15. By email (Ex. 13) on February 4, 2017 to Correll with copies to Murphy and 

Maynard, Lund stated: 

  

 Subject:  NO REHAB AGAIN 

 

 Dear Ms. Correll, there was no rehab for the clients we serve on Saturday 2/4.  

 This impacts our functional unit when we cannot meet our clients needs with 

 these therapeutic groups. Please have a back up plan for the future and moving 

 forward.  Hope you have a great superbowl weekend.  Who are you guys rooting 

 for??........thank you 

 

16. On February 8, 2017, Lunn placed his drawings of a masked muscular male and a 

stringy-haired female in the margins of Correll’s posted schedule at Kiwani. Later that 

day, and after reviewing Lunn’s February 4 email to Correll and consulting with human 

resources, Sarofin concluded that Lunn had violated the terms of Mellon’s memo and 

reassigned Lunn to Sachem, a hospital unit on Solnit’s north campus.
 
Sachem is a five-

minute walk from Kiwani and at the time of the transfer, Lunn was the sole Union 

delegate assigned to Solnit’s south campus for the NP-6 bargaining unit. 

 

17. On February 11, 13, and 14, 2017, Lunn filed grievances contesting his transfer 

from Kiwani.  (Ex. 11). 

 

18.  In March 2017, human resources director Eileen Meehan (Meehan) met with 

Lunn, Union delegate Darnell H. Ford, and Union representative Bob Alves at the 

Union’s request following contract negotiations to discuss Lunn’s transfer.  Lunn told 

Meehan that he wanted to remain at Sachem and did not want to return to Kiwani. 

 

19. In November 2017, the State notified the Union in writing that it was in 

agreement with Lunn’s request to stay at Sachem.   

 

20. In April 2018, human resources concluded its investigation of the workplace 

violence complaints filed by Correll and Lunn without making any findings. 

 

21. At some point subsequent to January 3, 2017, the safety committee agreed to 

change the policy and practice as to resident pottery projects to the extent that such 

projects are now transported from class by Solnit staff and are secured in unit display 

cases rather than in resident cubbies. 
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CONCLUSIONS OF LAW 

 

1. It is a prohibited practice for a state employer or its representatives or agents to 

interfere with restrain or coerce employees engaged in concerted activity for the purpose 

of collective bargaining or other mutual aid or protection. 

 

2. The State did not violate the Act when it transferred Daniel Lunn pending an 

investigation of allegations that Lunn improperly harassed and intimidated another 

employee. 

 

DISCUSSION 

 

 The Union contends that the State violated Section 5-272
6
 of the Act when it 

transferred Lunn from the Kiwani unit at Solnit in February of 2017.  Specifically, the 

Union claims that conduct otherwise subject to discipline must be tolerated if undertaken 

in the capacity as a union representative, that Lunn was never warned of the 

consequences of violating Mellon’s “no contact” memo, and that the State precipitated 

the situation by failing to timely address Lunn’s safety concerns regarding resident 

pottery projects.  The State argues that the Union has failed to establish a prima facie 

case of unlawful discrimination under the Act, that it used the least restrictive option 

given the circumstances, and that it acted in response to Lunn’s violation of a valid order, 

not his protected activity.  Given the record before us taken as a whole, we agree with the 

State that its actions were lawful under the Act and we dismiss the Union’s complaint. 

 

 A complainant alleging that employees were discriminated against in their 

 employment because of [protected concerted] activity has the initial burden of 

 showing that the discriminatory action was taken because of these protected 

 activities, or at least that the protected activities were a substantial factor in 

 bringing about these adverse actions. Town of Greenwich, Decision No. 2257 

 (1983), aff’d O’Brien v. State Board of Labor Relations, 8 Conn. App. 57 

 (1986); Connecticut Yankee Catering Co., Inc. Decision No. 1601 (1977). We 

 determine whether the complainant has met this burden to establish a prima facie 

 case of discrimination using an analytical framework such as is found in Wright 

 Line, 251 NLRB 1083, enfd 622 F.2d 899 (1st
 

Cir. 1981), cert denied 455 U.S. 

 989 (1982), “A prima facie case includes proof that: (1) the employee engaged 

 in protected, concerted activities; (2) the employer had knowledge of those 

                                                 
6
 Conn. Gen. Stat. § 5-272(a) provides in relevant part: 

 

 (a)  Employers or their representatives or agents are prohibited from:  (1) Interfering with, 

 restraining or coercing employees in the exercise of the rights guaranteed in section 5-271 . . .  

 

Conn. Gen. Stat. § 5-271(a) provides, in relevant part: 

 

 (a)  Employees shall have, and shall be protected in the exercise of the right of self-organization to 

 form, join or assist any employee organization, to bargain collectively through representatives of 

 their own choosing on questions of wages hours and other conditions of employment . . . and to 

 engage in other concerted activities for the purpose of collective bargaining or other mutual aid-or 

 protection, free from actual interference, restraint or coercion. 
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 activities; and (3) the employer harbored anti-union animus.” New Britain Board 

 of Education, Decision No. 4290 p. 4 (2008). Once a prima facie case is 

 established, we then address whether the employer has established an affirmative  

 defense which may include proof that the employer would have pursued its course 

 of conduct regardless of any anti-union motivation. City of Hartford, Decision 

 No. 3785 (2000); New Fairfield Board of Education, Decision No. 3327 (1995). 

 

City of Norwalk, Decision No. 4621 p. 6 (2012), appeal dismissed, 156 Conn. App. 79 

(2015). See also State of Connecticut, Department of Correction, Decision No. 5023 

(2018); State of Connecticut, OPM, Decision No. 4960 (2017); City of Bridgeport, 

Decision No. 4927 (2016); State of Connecticut, Department of Correction, Decision 

No. 4914 (2016); City of New Haven, Decision No. 4898 (2016); Town of Windham, 

Decision No. 4859 (2016); City of Hartford, Decision No. 4854 (2015); Town of 

Montville, Decision No. 4823 (2015); Town of Hamden, Decision No. 4404 (2009); 

Town of Wallingford, Decision No. 3999 (2004); Orange Board of Education, Decision 

No. 3417 (1996). We will afford particularly close scrutiny to a claim that an employee is 

being harassed for performing the duties of a union steward. State of Connecticut, 

Department of Correction, Decision No. 5023 (2018); Waterbury Regional Center P-1 

Unit, Decision No. 1820 (1979). 

  

 We have little difficulty finding that Lunn’s efforts as a Union safety committee 

delegate to convince management of health and safety concerns relating to resident 

pottery projects was protected concerted activity.  “[F]or an employee’s activity to be 

‘concerted’ it must be ‘engaged with or on the authority of other employees, and not 

solely by or on behalf of the employee himself.’”  Bridgeport Housing Authority, 

Decision No. 4754 p. 5 (2014)(quoting Meyers Industries, 268 NLRB 493 (1984)).  The 

same cannot be said of Lunn’s conduct concerning rehabilitation schedules prepared by 

Correll, a fellow Union delegate.  The record does not support a finding that Correll had 

been designated to represent the State’s interests in collective bargaining and to the extent 

that Lunn sought to coerce or to intimidate Correll by defacing the schedules she 

prepared because she did not share Lunn’s views on resident possession of pottery, we 

find that such conduct was without the authority of other employees and otherwise 

unprotected.
7
  Since we find that the State was aware of Lunn’s safety committee 

advocacy on the pottery issue, we turn to whether the Union has met its burden to 

establish the existence of anti-union animus.   

 

“In this day and age, discrimination is almost invariably conducted 

surreptitiously; employers who engage in this form of misconduct do not do so 

overtly.” Town of Watertown, Decision No. 3719 (1999).  Proof “need not consist 

[of] direct evidence of improper motive. Such direct evidence is rarely available 

and the Union is entitled to the benefit of any inferences that are reasonable under 

the circumstances . . .” Connecticut Yankee Catering Co, Decision No. 1601 p. 5 

(1977).  “In this regard, the Labor Board considers indirect evidence of anti-union 

bias such as the timing of an employer’s decision in relations to the protected 

activity.”  Town of East Haven, Decision No. 2830 (1990) . . . 

                                                 
7
 Improper or illegal concerted activity is not protected.  See, e.g. NLRB v. IBEW, Local 1229, 346 U.S. 

464  (1953); Danbury Police Union, Local 891, Decision No. 2935 (1991); Derby Education Association, 

Decision No. 1678 (1978). 
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City of Hartford, supra at p. 9; see also City of New Haven, supra; Town of Montville, 

supra. The Union claims that Lunn was transferred because he had become a nuisance  

by repeatedly raising a health and safety issue that was of no consequence to the State 

and the State avers that it only acted in response to Lunn’s violation of Mellon’s no-

contact memo. We find that the evidence supports the State’s proffered motive for its 

actions and we reject the Union’s arguments on this issue as without merit. Lunn was not 

transferred until he contacted Correll in violation of a directive that was both reasonable 

and explicit and his email, at least on its face, had nothing to do with his safety concerns 

over resident pottery projects.   

 

 While our federal counterpart will require employers to tolerate rude conduct 

ordinarily subject to discipline, this does not extend to unprotected conduct by employees 

acting in a non-representative capacity.  “The Board has repeatedly held that strong, 

profane, and foul language, or what is normally considered discourteous conduct, while 

engaged in protected activity, does not justify disciplining an employee acting in a 

representative capacity.” Hawaii Tribune-Herald, 356 NLRB 661, 680 (2011), enfd. 677 

F.3d 1241 (D.C. Cir. 2012)(emphasis added).  In our view, Lunn’s email to Correll was 

polite, issued in Lunn’s capacity as a CSW rather than as a Union delegate, and was in 

express violation of Mellon’s directive “not to communicate directly with [Correll] . . . 

via email.”  Nor do we find Mellon’s failure to articulate the potential consequences of 

violating his directive relevant to our animus analysis. Lunn’s transfer was not intended 

as imposition of discipline
8
 but rather as administrative action in furtherance of the core 

purpose of Mellon’s memo – to eliminate potential future conflict between Lunn and 

Correll pending investigation of their workplace violence complaints. 

 

 Lastly, we soundly reject the specious argument that the State created the 

situation by failing to timely act on Lunn’s pottery project concerns.  Those concerns 

were properly addressed through the collective bargaining process and in the event of 

impasse or a refusal to negotiate, the Union had resort to the grievance procedure,
9
 

statutory interest arbitration,
10

 or complaint to the Labor Board.
11

  Correll was not a 

                                                 
 
8
 It is well established that in determining just cause for discipline, arbitrators consider whether employees 

were afforded advance warning of the specific consequences of misconduct. Elkouri & Elkouri, How 

Arbitration Works, § 15.3.F.x (BNA 6
th

 Ed. 2003); See Enterprise Wire Company, 46 LA 359 (Dougherty 

1966).   

 
9
 We reject the Union’s argument that Lunn was frustrated by the State’s failure to respond to his 

grievances because Art 32 § 6 of the collective bargaining agreement allows a grievance to be processed to 

the next step absent a timely answer.   

 
10

 Conn. Gen. Stat. § 5-276a(c) states, in relevant part: 

 

 (c) If, after . . . negotiations by the parties to an existing collective bargaining agreement to revise 

 such agreement concerning any matter affecting . . . conditions of employment . . . the parties are 

 unable to reach an agreement, both parties or either of them may initiate arbitration by filing with 

 the State Board of Mediation and Arbitration . . . 

 
11

 See, e.g., State of Connecticut, Department of Correction, Decision No. 3229 (1994); State of 

Connecticut, Department of Correction, Decision No. 3014-B (1993). 
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designated collective bargaining representative for the State and Lunn’s February 4, 2017 

email concerned the wholly unrelated issue of Correll’s rehabilitation scheduling.   

 

 In short, we find no animus in Sarofin’s conclusion that Lunn’s communication 

was not protected activity under the Act, that Lunn had openly violated Mellon’s 

directive, and that more stringent measures were necessary. Since the record does not 

support a finding that the State acted with anti-union animus, the Union has not met its 

burden to establish a prima facie case of discrimination or retaliation in response to an 

exercise of activity protected under the Act.  As such, we dismiss the complaint. 

 

ORDER 

 

 Pursuant to the power vested in the Connecticut State Board of Labor Relations 

by the State Employee Relations Act, it is hereby 

 

 ORDERED that the complaint filed herein be and the same hereby is, 

DISMISSED. 

 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

     Wendella Ault Battey 

     Wendella Ault Battey 

     Acting Chairman 

 

     Kenneth B. Leech 

     Kenneth B. Leech 

     Alternate Board Member 

 

     Susan R. Meredith 

     Susan R. Meredith 

     Alternate Board Member 
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CERTIFICATION 

 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 11
th

   

day of October, 2018 to the following: 

 

Adam Garelick, Principal Labor Relations Specialist 

State of Connecticut 

OPM-OLR       RRR 

450 Capitol Avenue 

MS#53OLR 

Hartford, CT  06106-1308 

 

Darnell Ford, Delegate 

NEHCEU, District 1199     RRR  

77 Huyshope Avenue 

Hartford, CT  06106 

 

   

   _______________________________ 

   Harry B. Elliott, Jr., General Counsel 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

  

 

 

 

  

 

 

  

 

 


