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DECISION AND ORDER 

 

 On July 19, 2016, the NP-4 Unit of Council 4, AFSCME, AFL-CIO, Locals 387, 

391 and 1565 (the Union) filed a complaint with the Connecticut State Board of Labor 

Relations (the Labor Board), alleging that the State of Connecticut (the State) violated the 

State Employee Relations Act (SERA or the Act) by retaliating against a Union steward 

for engaging in protected activity.   

  

 After the requisite preliminary steps had been taken, the parties entered into a 

partial stipulation of facts and exhibits and the matter came before the Labor Board for a 

hearing on November 8, 2017 and January 18, 2018.  Both parties were represented by 

counsel, allowed to introduce evidence, examine and cross-examine witnesses and make 

argument.  Both parties filed post-hearing briefs, the last of which was received on March 

16, 2018. Based on the entire record before us, we make the following findings of fact 

and conclusions of law and issue the following order. 
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FINDINGS OF FACT 

 

1. The State is an employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

relevant times has represented the NP-4 bargaining unit, which includes the job 

classification of correction officer. 

  

3. The State and the Union are parties to a collective bargaining agreement (Ex. 3) 

effective July 1, 2011 through June 30, 2016, which provides, in relevant part: 

 

ARTICLE 3 

 NON-DISCRIMINATION AND AFFIRMATIVE ACTION 

 

 Section 1. Non-discrimination. The parties agree that neither shall discriminate 

 against any employee on the basis of race, color . . .  

  

 . . .  

 

ARTICLE 5 

MANAGEMENT RIGHTS 

 

 Section 1.  Management Rights.  Except as otherwise limited by an express 

 provision of this Agreement, the State reserves and retains, whether exercised or 

 not, all the lawful and customary rights, powers and prerogatives of public 

 management.  Such rights include but are not limited to . . . determining the 

 mission of an agency and the methods and means necessary to fulfill that mission, 

 including . . . the . . . assignment, direction and transfer of personnel . . .  

 . . .  

 

ARTICLE 7 

UNION RIGHTS 

 

 Section 13.  Recognition of Stewards.  Employer representatives shall deal 

 exclusively with Union designated stewards or representatives in the processing 

 of grievances or any other aspect of contract administration. 

 . . . 

 

ARTICLE 12 

GRIEVANCE PROCEDURE 

 

 Section 1.  Definition of Grievance.  A grievance is defined as, and limited to, a 

 written complaint involving an alleged violation or a dispute involving the 

 application or interpretation of a specific provision of this Agreement. 

 . . .  

 

ARTICLE 13 

DISMISSAL, SUSPENSION, DEMOTION 

OR OTHER DISCIPLINE 



 3 

 

 . . .  

  

 Section 3. Discipline. No employee . . . shall be disciplined or discharged except 

 for just cause . . .  

 . . .  

  

 Section 7. Leave for Investigations. An appointing authority may, pending an 

 investigation of alleged action that constitutes grounds for dismissal . . . place the 

 employee on an administrative leave of absence . . . The appointing authority may 

 reassign the employee to an alternative assignment during the investigation, 

 where practical . . .  

 . . .  

 

4.  At all times relevant hereto, there existed department of correction (DOC) work 

rules in the form of administrative directives (ADs) that state, in relevant part: 

 

  Employee Conduct [AD 2.17]  

 . . .  

 

 5. Standards of Conduct. 

  

 A. Each employee shall: 

 

  . . .  

 

  23.  Promptly report to a supervisor any threat, harassment . . . or act  

   of intimidation . . .  

 . . .  

 

 Workplace Violence Prevention Policy [AD 2.22]   

 

 . . .  

 

 9. Prohibition on Retaliation. No employee shall be . . . retaliated against, or 

 otherwise restrained for filing a complaint [or] opposing any discriminatory 

 practice . . . Any violation of this provision shall be reported immediately in 

 writing to the investigating unit . . .  

 

 . . .  

   

(Exs. 9B, 9C). 

 

5. Phillip Browne (Browne), a large African-American male, has worked as a DOC 

corrections officer since September 2002 and had been assigned to the DOC Correctional 

Transportation Unit (CTU)
1
 in Cheshire since September 2009. 

                                                 
1
 The CTU is responsible for transporting inmates throughout the State to court appearances, medical 

appointments, etc.  At all times relevant hereto, approximately sixty bargaining unit members were 

assigned to the CTU. 
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6. On February 14, 2011, an incident of alleged workplace violence occurred 

involving Browne and correction officer Ryan Capega (Capega), a Caucasian male 

assigned to the CTU.  After the Connecticut state police investigated the matter, Capega 

and Browne declined to pursue criminal charges against each other.  The DOC security 

division also conducted an investigation and determined that due to a lack of evidence, 

Capega’s and Browne’s allegations against each other could not be substantiated. Browne 

was temporarily transferred to the New Haven Correctional Center during the security 

division’s seven-month investigation.   

 

7. At some point four to five years prior to the first hearing before the Labor Board, 

the Union designated Browne as its sole steward for the CTU and Browne has served 

continuously in that capacity up to the present.  In his capacity as Union steward, Browne 

has aggressively conducted investigations and filed grievances and has not regularly 

notified all CTU bargaining unit members of his grievance filings. In his capacity as 

Union steward, Browne has alleged improper racial discrimination when presenting the 

Union’s position on certain grievances. 

 

8. On March 7, 2016, Browne filed two grievances challenging written “coaching” 

letters issued to two minority correction officers for alleged failure to report DOC vehicle 

damage.  On or about March 21, 2016, then
2
 DOC operations division

 
director, Dennis J. 

Roche (Roche) conducted a step one hearing on the grievances. Browne presented the 

Union’s position and argued that the coaching letters were improper disparate treatment 

because correction officer Sara Rhodes (Rhodes), a Caucasian female, caused and failed 

to report vehicle damage in January 2016, without corrective action. Then
3
 Captain 

Ronald Cotto (Cotto) was present at the hearing and represented the DOC. After the 

hearing ended, Roche ordered Rhodes, through CTU captain
4
 Kimberly Lauray (Lauray), 

to submit an incident report concerning the alleged January 2016 incident. 

 

9. On the morning of March 22, 2016, then
5
 CTU lieutenant Timothy A. Johnson 

(Johnson) was approached by Rhodes as he arrived for work.  Rhodes told Johnson that 

she has been targeted, harassed and discriminated against by Browne and Johnson 

ordered Rhodes to submit a report detailing her allegations. Rhodes subsequently 

submitted an incident report (CTU-2016-03-009) that states, in relevant part: 

  

 [I am the] Fleet Operations Officer for [CTU] . . . since January 1, 2015 and . . . 

 manage vans and busses on a day to day basis . . . Over this time . . . Browne has 

 repeatedly made allegations against other staff and me with damages to vehicles 

 that has been preexisting and/or superficial . . .   [H]e repeatedly says that I was 

 the last to drive and that nothing will be done due to . . . that I am white and in 

 good standing with the Administration . . .   Browne has made many insulting 

                                                 
2
 Roche later retired and was replaced as operations director in July 2016 by Roger Bowles (Bowles). 

 
3
 Cotto has since been promoted to deputy warden. 

 
4
 DOC captains and lieutenants are in a separate bargaining unit represented by a different labor 

organization. See State of Connecticut, Decision No. 4615 (2012).  

 
5
 Johnson has since been promoted to captain and assigned to the DOC operations division in Wethersfield. 
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 comments . . . about being racially biased and that only minorities get in trouble . . 

 .  Browne causes a hostile work environment and makes the unit divide negatively 

 . . .   Browne is a union steward and as I have been trying to join the Union 

 as a steward which I feel that . . .  Browne is going to sabotage.  He refused 

 to give certain staff union calendars . . .   I have been going to union meetings to 

 listen and learn due to [Browne] not sharing union business with the unit . . .  

 [Browne] continues to file grievances . . . without the unit knowledge and using 

 his stewardship as a threat . . .   [Browne] carries himself in an intimidating 

 manner and uses his size as a deterrent. [Browne] is known to retaliate against 

 staff and . . . I am now a target . . .   I have not worked swaps/overtime due to not 

 wanting to be around him . . .   Conversations do not exist with him due to the fact 

 that he turns it into a racial, hostile, argumentative state.  Whenever I do a special 

 assignment, I don’t know whether to do it or not due to him filing a grievance on 

 me . . .   We all get fair treatment here and training to better our abilities . . .   I 

 reported this to [Johnson] as I am scared that [Browne] is targeting my job, self, 

 and position at CTU . . .   As a female in this job I should not have to experience 

 such dominance by a male staff member . . .   

 

(Exs. 4, 13). 

 

10. On March 22, 2016, Johnson submitted Rhodes’ report to Lauray together with 

his own report
 
 that states, in relevant part: 

 

 This writer has had staff state that [Browne] makes them feel uncomfortable due 

 to past incidents that have been reported but with no outcome. These staff 

 members are fearful to complete paperwork due to [Browne] retaliating, filing 

 false grievances, or making false complaints . . . and have also stated that Officer 

 Browne uses his Union stewardship for intimidation and that he conducts his own 

 outside investigations on Department staff . . . 

 

 (Exs. 4, 13). 

 

11. On March 22, 2016, Lauray submitted Rhodes’ and Johnson’s reports to Roche 

together with her own report that states in relevant part: 

 

 It appears that [Browne] is targeting [Rhodes] for being the Fleet/Vehicle officer 

 and holding her solely responsible for all vehicle issues . . .  

 

 Several staff on the unit have expressed they are uncomfortable with the actions 

 and grievances filed by [Browne] on their behalf without their consent or 

 knowledge.  This supervisor has expressed to staff that as a steward [Browne] has 

 a right to file the grievances on the unit and has referred them to their union local 

 to voice their comments.  [Browne] has used his stewardship on the unit to divide 

 and create a hostile work environment for the majority of the staff of the unit.  

 Staff are apprehensive of documenting their concerns for fear of retaliation and 

 previously documented incidents that have gone without corrective action taken. 

 

 As a staff commander/administrative captain on the unit I have reviewed previous 

 incidents involving [Browne] and his interaction with other officers and 
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 supervisors.  [Browne] has made a pattern of filing numerous meritless grievances 

 and made false accusations against staff and supervisors on the unit.  As a result 

 of no consequences for Officer Browne, staff are fearful to report and document 

 their concerns . . .    

 

(Ex. 13). 

 

12. On March 22, 2016, Roche informed DOC’s human resources unit of Rhodes’ 

concerns and allegations against Browne, assigned Cotto to investigate the matter, and 

temporarily transferred Browne to Manson Youth Institute (MYI)
6
 pending Cotto’s 

investigation. (Exs. 6, 13). 

 

13. On March 23, 2016, correction officer Mike Kowalski (Kowalski) submitted an 

incident report (CTU-2016-03-010) to Johnson that states, in relevant part: 

 

 Today . . . I notified [Johnson] that I was tired of what I felt was a hostile work 

 environment . . .  [Browne] single handedly has brought so much tension to the 

 unit that I put in for a transfer . . .   I specifically know of 8 people in [CTU] that 

 have had incidents involving Browne including myself.  All . . . have been 

 Caucasian . . . and there is no denying a pattern anymore.  He’s made it known he 

 has a high paid attorney on retainer and I have heard him say on more than one 

 occasion “when I put pen to paper you already know.”  He uses comments like 

 that along with his size and affiliation . . . as a union steward to attempt to 

 intimidate staff . . .  

 

Johnson submitted the report to Lauray who submitted it to Roche together with her own 

report
 
 that states, in relevant part: 

 

 There has been a reduction of staff volunteering for overtime on the shifts that 

 [Browne] is assigned . . .   [Browne] has taken notes on the activities of his fellow 

 staff and even utilized them as examples in grievance hearings on other staff 

 members.  As a union steward he should be representing the officers as a whole 

 not only those he chooses to interact with.  The majority of the staff on the unit 

 will not request union representation from [Browne]. [Browne] does not 

 communicate the union activities or provide the information to staff as a 

 representative should. Officers have called the union local to get the union board 

 updated and get calendars distributed . . .  Several staff have expressed concern 

 that their issues are not being addressed and have been attending union meetings . 

 . .  

   

(Ex. 15). 

 

14. On March 29, 2016, Capega submitted an incident report
 
(CTU-2016-03-011) to 

Johnson that states in relevant part: 

 

                                                 
 
6
 The Manson Youth Institute is across the street from CTU in Cheshire and houses inmates between the 

ages of 14 to 21. 



 7 

 On March 23, 2016, I . . . met privately with [Lauray and Johnson] to discuss 

 [the incident of February 14, 2011] and my current concerns with [Browne] . . . 

 [Browne] has single handedly created a hostile work environment.  As a union 

 steward, for local 387, he has done more harm to the unit than good.  Time and 

 time again, he has tried to create a rift between officers and supervisors.  He uses 

 his size to intimidate individuals and his manipulative demeanor to create a divide 

 amongst the officers.  In addition, Officer Browne has had multiple conflicts with 

 several other staff members . . . and all are Caucasian. 

 . . .  

 In closing, I strongly feel that the [DOC’s] failure to act has only allowed this 

 problem to persist and fester . . .   I find it despicable and incomprehensible that 

 the department has failed to discipline and remove this individual from CTU.  Up 

 until now, I have been reluctant to voice my concerns out of fear of retaliation . . .  

 

  (Ex. 16). 

 

15. On April 15, 2016, Browne filed an affidavit of illegal discriminatory practice 

(#1630486) with the Connecticut Commission on Human Rights and Opportunities 

(CHRO) alleging that he had filed multiple grievances on behalf of minority Union 

members, that he had demonstrated that minorities were being disproportionately 

disciplined, and that he had been involuntarily removed from the CTU in retaliation for 

his opposition to discriminatory conduct. (Ex. 10).   

 

16. At some point within forty-five days of March 23, 2016, Union president Rudy 

Demiraj (Demiraj) was informed by then
7
 DOC human resources director Suzanne 

Smedes (Smedes) that Browne’s transfer to MYI was pending the outcome of an 

investigation of Rhodes’ allegations by Cotto. Demiraj objected because of Cotto’s 

participation at the March 21, 2016 grievance hearing and Cotto subsequently recused 

himself from serving as investigator into the matter. 

 

17. On July 1, 2016, Roger Bowles (Bowles) succeeded Roche as director of 

operations and on July 19, 2016, Bowles assigned New Haven Correctional Center 

captain Wayne Cole (Cole), to take over the investigation of the allegations against 

Browne by Rhodes, Capega, and Kowalski. (Exs. 5, 17). Cole recommenced the 

investigation to avoid any potential conflict given Cotto’s prior involvement, examined 

materials relating to alleged prior incidents, and interviewed eleven witnesses, including 

Rhodes, Kowalski, Capega, and Browne.
8
   

 

18. On December 16, 2016, Cole issued a thirty-three page final report (Ex. 17), that 

states in relevant part: 

 

     Conclusion 

 . . .  

                                                 
7
 Smedes subsequently retired and was replaced by Jeffrey Miller. 

 
8 Cole conducted the investigation in addition to his regular duties at New Haven Correctional Center and 

was absent for five weeks due to an injury and a scheduled vacation. 
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 [T]his investigator finds that while [Browne’s] use of a particular instance and 

 specifically referencing [Rhodes] to attempt to show disparity may seem 

 objectionable, it did not violate agency policy . . .   Again, the perceived conduct 

 may seem objectionable to fellow staff but, on its face, does not violate agency 

 policy. 

 . . .  

  

 With regards to allegations that [Browne] is racially discriminatory, this 

 investigator finds that although [Browne] frequently references race as a means to 

 attempt to show disparate treatment, harassment and or retaliation against himself 

 or other minorities, this conduct, in and of itself is not discriminatory.  Also, the 

 majority of uninvolved staff interviewed concur that Officer Browne does not 

 appear to discriminate against members of other races . . . While specified 

 instances of unprofessional conduct and behavior have not been able to be 

 substantiated by this investigator, this investigator does not find [Browne] 

 unequivocally innocent of all allegations made against him either . . .      

 

 With regards to his Union Stewardship, this investigator finds that [Browne] is 

 concerned about doing a good job and upholding the Union Contract but the 

 manner in which he conducts his duties has become objectionable to the majority 

 of Union members interviewed and has caused a division within CTU Cheshire . . 

 .     

 

 Regarding allegations that [Browne] filed CHRO complaint #1630486  . . . in 

 retaliation for allegations within incident report packages CTU2016-03-009, 

 010 and 011, this investigator finds no such retaliation . . . However . . . 

 [Browne’s] admission that he only verbally notified the Union, and no one else, of 

 the allegations of retaliation violates agency policy. 

 

 In their incident reports and in their interviews . . . Rhodes, Kowalski and Capega 

 admit to being targeted, harassed, intimidated, retaliated against and/or 

 discriminated against by [Browne] who has created a hostile work environment   

 for a period of years of “a while,” but other than the previously documented and 

 investigated incidents, they failed to provide this investigator with specific, 

 verifiable incidents or physical evidence related to their claims  . . .   It is the 

 finding of this investigator that by allowing the alleged inappropriate 

 behavior and/or conduct to continue . . . without formally reporting a single 

 incident and then reporting several years of vague, undocumented and 

 unverifiable incidents at one time is irresponsible and against agency policy.  An 

 incident report was also an inappropriate forum for [Capega] to  . . . rebuke the 

 agency’s handling of a prior investigation which did not meet his satisfaction. 

 

 In summation, . . . [Browne’s] actions were inappropriate when he failed to 

 properly report acts of retaliation . . .   The actions of  [Rhodes, Kowalski and  

 Capega] were inappropriate when they failed to report alleged acts of workplace 

 violence, discrimination, harassment, intimidation or otherwise unprofessional 

 behavior to a supervisor immediately . . .  This investigator  . . . recommends 

 separating [Rhodes, Kowalski and Capega] from [Browne] to avoid any potential 
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 future incidents.  To achieve this fairly, this  investigator recommends the transfer 

 of all 4 Officers out of CTU Cheshire. 

 . . .  

 

19. After Cole issued his final report, Miller, Demiraj, Browne, Bowles, Lauray, and 

Union representative Steve Carbone met at Demiraj’s office concerning Browne’s return 

to CTU. Among the matters discussed was whether Browne was interested in a DOC 

assignment other than CTU since he had previously placed his name on the transfer list 

for UCONN
9
 and was seeking promotion

10
 to a higher rank. Browne’s relationship with 

Lauray was also discussed and Lauray stated that Browne’s grievance filings were 

causing hostility among CTU bargaining unit members.   

 

20. Browne was reassigned to the CTU in early December 2016, one to two weeks 

after the meeting at Demiraj’s office.   

 

21. By letters to Rhodes, Kowalski, and Capega dated February 23, 2017, Bowles 

stated, in relevant part: 

 

 As a result of a completed investigation it was found that you did not report 

 acts of discrimination, harassment and intimidation in a timely manner as required 

 . . .  

 . . .   

 This letter is non-discipline in nature and as such will not be placed in your 

 personnel file . . . 

 

By letter to Browne of even date, Bowles stated, in relevant part: 

 

 As a result of a completed investigation it was found that you did not report acts 

 of discrimination, harassment, retaliation and intimidation in a timely manner as 

 required . . .  

 . . .  

 This letter is non-discipline in nature and as such will not be placed in your 

 personnel file . . .  

 

(Ex.7).   

CONCLUSIONS OF LAW 

 

1. It is a prohibited practice for a state employer or its representatives or agents to 

interfere with restrain or coerce employees engaged in concerted activity for the purpose 

of collective bargaining or other mutual aid or protection. 

 

2. The State violated the Act when it reassigned Phillip Browne pending an 

investigation of allegations that Browne improperly prosecuted grievances in his position 

as Union steward. 

 

                                                 
9
 DOC has a division at UCONN Health Center in Farmington for inmate medical treatment. 

 
10

 Miller testified that it would be difficult for Browne to be promoted to a higher rank “if he stayed in 

CTU, especially in an environment that wasn’t working effectively.”  Transcript of January 8, 2018, p. 80. 
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DISCUSSION 

 

 The Union claims the State violated Section 5-272(a)
11

 of the Act when it 

reassigned Browne to the MYI for eight months in 2016.  Specifically, the Union 

contends that its steward was wrongfully transferred pending an investigation of an 

employee’s claim that her designation by the steward as the favored employee in a 

disparate treatment grievance was harassment in violation of existing work rules. The 

State responds that the Union has not established a prima facie case of unlawful 

discrimination because the record is devoid of evidence of anti-union animus.  The State 

also argues, in the alternative, that even if it harbored improper animus it would have 

taken the same actions given the allegations against Browne. Given the record before us 

taken as a whole, we find that the Union has established an unrebutted case of improper 

response by a state employer to activity protected under the Act.   

  

 A complainant alleging that employees were discriminated against in their 

 employment because of [protected concerted] activity has the initial burden of 

 showing that the discriminatory action was taken because of these protected 

 activities, or at least that the protected activities were a substantial factor in 

 bringing about these adverse actions. Town of Greenwich, Decision No. 2257 

 (1983), aff’d O’Brien v. State Board of Labor Relations, 8 Conn. App. 57 

 (1986); Connecticut Yankee Catering Co., Inc. Decision No. 1601 (1977). We 

 determine whether the complainant has met this burden to establish a prima facie 

 case of discrimination using an analytical framework such as is found in Wright 

 Line, 251 NLRB 1083, enfd 622 F.2d 899 (1st
 

Cir. 1981), cert denied 455 U.S. 

 989 (1982), “A prima facie case includes proof that: (1) the employee engaged 

 in protected, concerted activities; (2) the employer had knowledge of those 

 activities; and (3) the employer harbored anti-union animus.” New Britain Board 

 of Education, Decision No. 4290 p. 4 (2008). Once a prima facie case is 

 established, we then address whether the employer has established an affirmative  

 defense which may include proof that the employer would have pursued its course 

 of conduct regardless of any anti-union motivation. City of Hartford, Decision 

 No. 3785 (2000); New Fairfield Board of Education, Decision No. 3327 (1995). 

 

City of Norwalk, Decision No. 4621 p. 6 (2012), appeal dismissed, 156 Conn. App. 79 

(2015).  See also State of Connecticut, OPM, Decision No. 4960 (2017); City of 

Bridgeport, Decision No. 4927 (2016); State of Connecticut, Department of Correction, 

Decision No. 4914 (2016); City of New Haven, Decision No. 4898 (2016); Town of 

                                                 
 
11

 Conn. Gen. Stat. § 5-272(a) provides in relevant part: 

 

 (a)  Employers or their representatives or agents are prohibited from:  (1) Interfering with, 

 restraining or coercing employees in the exercise of the rights guaranteed in section 5-271 . . .  

 

Conn. Gen. Stat. § 5-271(a) provides, in relevant part: 

 

 (a)  Employees shall have, and shall be protected in the exercise of the right of self-organization, 

 to form, join or assist any employee organization, to bargain collectively through representatives 

 of their own choosing on questions of wages hours and other conditions of employment . . . and to 

 engage in other concerted activities for the purpose of collective bargaining or other mutual aid-or 

 protection, free from actual interference, restraint or coercion.   
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Windham, Decision No. 4859 (2016); City of Hartford, Decision No. 4854 (2015); Town 

of Montville, Decision No. 4823 (2015); Town of Hamden, Decision No. 4404 (2009); 

Town of Wallingford, Decision No. 3999 (2004); Orange Board of Education, Decision 

No. 3417 (1996).   

 The State does not dispute that Browne’s conduct at the March 21, 2016 

grievance hearing was protected concerted activity under the Act, nor does it claim that 

Browne’s other conduct which was the subject of  investigation by Cotto/Cole was 

otherwise unprotected.
12

 Since Roche was present
13

 at the grievance hearing and it is 

undisputed that the other allegations against Browne either lacked specific, verifiable 

incidents or concerned previously documented and investigated incidents, we find that 

the State was aware of Browne’s activity and conclude that the Union has established the 

first two prongs of its prima facie case. “As such, we turn to the more difficult question 

of animus and the reasonable inferences that arise from the evidence before us.”  State of 

Connecticut, Decision No. 4813 p. 7 (2015).     

 

“In this day and age, discrimination is almost invariably conducted 

surreptitiously; employers who engage in this form of misconduct do not do so 

overtly.” Town of Watertown, Decision No. 3719 (1999).  Proof “need not consist 

[of] direct evidence of improper motive. Such direct evidence is rarely available 

and the Union is entitled to the benefit of any inferences that are reasonable under 

the circumstances . . .” Connecticut Yankee Catering Co, Decision No. 1601 p. 5 

(1977).  “In this regard, the Labor Board considers indirect evidence of anti-union 

bias such as the timing of an employer’s decision in relations to the protected 

activity.”  Town of East Haven, Decision No. 2830 (1990) . . . 

 

City of Hartford, supra at p. 9; see also City of New Haven, supra; Town of Montville, 

supra. We will afford particularly close scrutiny to a claim that an employee is being 

harassed for performing the duties of a union steward. 

 

 The position of union steward is essentially one of being the employee’s initial 

 and in many ways chief advocate in conflicts arising in the workplace.  Stewards 

 comprise the grassroots level of most unions without whose diligent and 

 unfettered effort the collective bargaining process would be a hollow shell . . . 

 Therefore, whenever it is charged that this kind of union official is being harassed 

 or discriminated against because of their office we will closely examine the 

 substance of the charges. 

 

Waterbury Regional Center P-1 Unit, Decision No. 1820 p. 3 (1979). 

 

 Given the record before us, we find the State harbored improper animus when it 

transferred Browne to MYI.  The transfer occurred the day after Browne engaged in 

protected, concerted activity and was in response to Rhodes’ complaint that Browne’s 

                                                 
12

 It is well established that not all concerted activity is protected. See, e.g. N.L.R.B. v. I.B.E.W., Local 

1229, 346 U.S. 464 (1953); Danbury Police Union, Local 891, Decision No. 2935 (1991); Derby 

Education Association, Decision No. 1678 (1978). 

 
13

 Since Roche conducted the March 21, 2016 grievance hearing , we reject the State’s claim that there was 

no “evidence that the Department was aware of [Browne’s] . . . advocacy at a low level grievance hearing 

when it administratively transferred him . . .” City’s brief p. 12 n. 59.  
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activities in his capacity as a Union steward were a continuing course of conduct that 

constituted improper harassment of Caucasian employees. There is nothing in the record 

to indicate that Browne’s position in any grievance was other than permissible under the 

Act.  “We have previously recognized that the pursuit of a grievance may constitute a 

prohibited practice either because it constitutes a repudiation of an agreement or because 

it amounts to a refusal to abide by a valid arbitration award.”  Town of Killingly, 

Decision No. 3526 (1997).  No arbitration award is involved and repudiation in this 

context would require a finding that Browne’s position was either frivolous or adopted in 

bad faith.
14

  See State of Connecticut, OPM, Decision No. 4960 (2017); State of 

Connecticut, Department of Correction, Decision No. 4959 (2017); c.f. Town of 

Killingly, Decision No. 3526 (1997) (pursuit of grievance based on novel theory or bad 

facts is not a prohibited practice).  The State does not claim Browne acted in bad faith at  

any time and given the collective bargaining agreement’s prohibition of racial 

discrimination and its requirement for a just cause basis for discipline, Browne’s claim 

that the minority grievants had improperly been treated differently than Rhodes was 

plausible on its face.  

 

 Our animus analysis in this case necessarily requires assessment of the purported 

grounds for Browne’s transfer. We cannot but note that what Cole ultimately concluded 

after his investigation would have been readily apparent upon even a cursory reading of 

Rhodes’ complaint.
15

 Rhodes relied on vague conclusory allegations to make her case 

against Browne, she was unable to identify specific, verifiable incidents of harassment 

other than previously documented and investigated incidents and, until March 2016, she 

“failed to report the discriminatory retaliation, intimidating, harassing and/or targeting 

conduct and/or behavior which [she] allege[s] [Browne] has been displaying for years . . 

.”
16

 In short, to the extent that the State transferred Browne to investigate the allegations 

in Rhodes’ complaint, animus may reasonably be inferred.  

 

 We also find support for an inference of animus in the reports submitted by 

Lauray and to a lesser extent, Johnson. To the extent that Rhodes or other unit members 

opposed Browne’s conduct in his role as Union steward, their remedy lay with the Union 

through its internal processes or with the Labor Board through a complaint for breach of 

the duty of fair representation, not with the State.  Indeed, we view Lauray’s willingness 

to entertain such claims and openly assess a steward’s effectiveness and support in the 

bargaining unit as evidence of improper animus given her position in this context as an 

agent of the State. C.f. Bristol Board of Education, Decision No. 4741 (2014) (employer 

may not interfere with internal union ratification procedures); State of Connecticut, 

Department of Correction, Decision No. 2582 (1987) (employer may not interfere with 

choice of available Weingarten representative); Norwalk Board of Education, Decision 

No. 3563 (1998) (employer may not solicit internal charges against union official). 

 

                                                 
 
14

 The third type of repudiation maintaining a position that does not rely on interpretation of the collective 

bargaining agreement but rather some collateral ground, does not apply here.  Browne maintained the 

position that the grievants were disciplined without just cause in violation of the contract.   

 
15

 Cole reached the same conclusions concerning the complaints of Capega and Kowalski, which 

complaints we note  were made after Browne’s transfer. 
 
16

 Ex. 17 pp. 28-29. 
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 It is important to note that even widespread opposition in the bargaining unit to 

Browne’s use of disparate treatment arguments in his capacity as Union steward would 

not validate the transfer at issue.      

 

 Inevitably differences arise in the manner and degree to which the terms of any 

 negotiated agreement affect individual employees and classes of employees.  The 

 mere existence of such differences does not make them invalid.  The complete 

 satisfaction of  all who are represented is hardly to be expected . . . Just as a union 

 must be free to sift out wholly frivolous grievances which would only clog the 

 grievance process, so it must be free to take a position on the not so frivolous 

 disputes. Nor should it be neutralized when the issue is chiefly between two sets 

 of employees. Conflict between employees represented by the same union is a 

 recurring fact. To remove or gag the union in these cases would surely weaken 

 the collective bargaining and grievance processes.  

 

Humphrey v. Moore, 375 U.S. 335, 349-350 (1964) (quoting Ford Motor Co. v. 

Huffman, 345 U.S. 330, 338 (1953)). “[A] union is entitled to adopt its own position in a 

dispute, be it neutral or otherwise, and while that position may conflict with the positions 

of one or more of its members, the union is neither precluded nor relieved from its duty to 

represent those members merely because conflict exists.” Hartford Board of Education 

(Michael Piteau), Decision No. 4935 p. 22 (2016).   

 

 Lastly, we reject the State’s argument that the evidence reflects deference to 

Browne that is inconsistent with a finding of animus. Requiring a response from Rhodes 

to Browne’s grievance hearing allegations and Cotto’s recusal were the actions of a 

prudent employer seeking to protect a potential disciplinary decision subject to outside 

review. Similarly, maintaining Browne’s work hours and schedule at MYI and seeking 

his consent to reassignment outside the CTU were in the State’s interest given Browne’s 

history of filing grievances and contesting State action.  Since we infer the existence of 

improper animus, the Union has established its prima facie case and we turn to the State’s 

argument that it would have temporarily transferred Browne notwithstanding his 

protected activity. 

 

 Citing Town of Hamden, Decision No. 4404 (2009); State of Connecticut, 

Judicial Branch, Decision No. 4218 (2007); and University of Connecticut, Decision 

No. 3748 (2000), the State contends it was obligated to transfer Browne under Art. 3, §5 

of the collective bargaining agreement as a “reasonable measure[] to prevent harassment . 

. . at the work place.” We disagree given our finding of animus.
17

 The primary allegation 

against Browne was that he was wrongfully using the grievance procedure and his 

steward status to harass his coworkers. If these allegations were true, Browne’s conduct 

was not protected under the Act. New Britain Board of Education, Decision No. 4290 

(2008); City of New Haven, Decision No. 3202 (1994); Winchester Board of Education, 

Decision No. 2872 (1990). Absent a showing that Browne’s actions were a repudiation of 

the collective bargaining agreement or otherwise unprotected, the State was not entitled 

to circumvent the protection afforded by the Act by transfer pending investigation of 

vague and conclusory allegations.
 
The State does not assert in this case its right under 

                                                 
17

 In Town of Hamden, supra; State of Connecticut, Judicial Branch, supra; and University of 

Connecticut, supra; we expressly found that the complainants had failed to establish the existence of anti-

union animus. 
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Art. 13 § 7 of the collective bargaining agreement to “reassign the employee to an 

alternative assignment during the investigation [of alleged action that constitutes grounds 

for dismissal]” and we do not view that provision as a waiver of the Union’s right to have 

its stewards engage in protected activity free from interference by the State. See e.g. 

NLRB v. Metropolitan Edison, 460 U.S. 693, 708 (1983) (holding that contractual 

waiver of statutory right must be clear and unmistakable). 

 

 The State’s reliance on City of Bristol, Decision No. 4626 (2012) is misplaced. 

Although we found that protected activity in that case was in part, a substantial factor in 

exercise of a municipal employer’s right to transfer a union official to another facility, we 

also found that the transfer would been effected notwithstanding due to a risk of violence 

arising from growing animosity between the official and another employee with whom he 

had worked for over two decades. Here, Browne was transferred solely because of his 

protected activity, concerning alleged misfeasance the State had no right to assess, and in 

apparent conflict with his rights
18

 under the collective bargaining agreement. Nor do 

Rhodes’ purported concerns regarding Browne’s Union affiliation and gender/physical 

size implicate the public policy against workplace violence because the Act protects the 

former and Conn. Const., amend. XXI
19

 the latter. Lastly, no explanation was offered as 

to why the sole steward for sixty unit members, rather than Rhodes, was transferred 

pending the investigation. In sum, because Browne was transferred pending investigation 

of allegations concerning his steward activity, we find that had Browne not engaged in 

such activity, he would not have been transferred to MYI for eight months in 2016. As 

such, the State has failed to rebut the Union’s prima facie case and we turn to the issue of 

remedy.  

 

 The Union seeks an order rescinding Bowles’ February 23, 2017 “coaching” letter 

to Browne and a cease and desist order. We find that Bowles’ letter is based on Cole’s 

finding that although Browne reported alleged retaliation to the CHRO, he failed to report 

those allegations to the DOC in violation of existing work rules. While we find that the 

State’s response to Browne’s Union activity violated the Act, we make no such finding as 

to Brown’s CHRO filing and leave that matter to those forums charged with enforcing 

Conn. Gen. Stat. § 46a-60(a)(4)
20

. We agree, however, that a cease and desist order 

would best effectuate the policies of the Act in this case. 

                                                 
18

 As noted above, the state does not contend Browne’s transfer was authorized under Art. 13 § 7. As such, 

Browne retained his right under the collective bargaining agreement to remain at the CTU absent a transfer 

that was disciplinary (for just cause), involuntary (via inverse seniority), or requested (via a transfer list). 

See Art.10 § 2(B), (C); Art.13 § 1.  

 
19

 Conn. Const., amend. XXI states, in relevant part:  

 

 No person shall be denied the equal protection of the law nor be subject to segregation or 

 discrimination in the exercise of his . . . civil or political rights because of . . . sex . . .   

 
20

 Conn. Gen. Stat. § 46a-60(a)(4) states, in relevant part: 

 

 (a) It shall be a discriminatory practice in violation of this section . . . (4) For any  . . . employer . . 

 .  to  . . .  otherwise discriminate against any person because such person has opposed any 

 discriminatory employment practice or because such person has filed a complaint or testified or 

 assisted in any proceeding under section 46a-82, 46a-83 or 46a-84 . . .  
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ORDER 

 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 

Labor Relations by the State Employee Relations Act, it is hereby 

 

 ORDERED, that the State of Connecticut Department of Correction  

 

I. Cease and desist from engaging in retaliatory conduct in response to Union 

steward activity protected under the Act. 

 

II. Take the following affirmative action which we find will effectuate the purposes 

of the Act: 

 

A. Post immediately and leave posted for a period of sixty (60) consecutive 

days from the date of posting, in a conspicuous place where the employees 

of the bargaining unit customarily assemble, a copy of the Decision and 

Order in its entirety. 

 

B. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut 

within thirty (30) days of receipt of this Decision and Order of the steps 

taken by the State of Connecticut to comply herewith. 

 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS   

 

          Wendella Ault Battey 

          Wendella Ault Battey 

          Acting Chairman 

 

          Barbara J. Collins 

                                                      Barbara J. Collins 

                                                      Board Member 

 

          Kenneth B. Leech 

          Kenneth B. Leech 

          Alternate Board Member
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    CERTIFICATION 

 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 11
th

 

day of July, 2018 to the following: 

 

Adam Garelick, Principal Labor Relations Specialist     

OPM – Office of Labor Relations      RRR 

450 Capitol Avenue, MS#53OLR  

Hartford, CT 06106  

 

Attorney J. William Gagne, Jr. 

Gagne & Associates       RRR 

1 Congress Street 

Hartford, CT  06114 

 

 

  ________________________________ 

  Harry B. Elliott, Jr., General Counsel 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

 

 

 

 

 

 

 

  

 

  

  

  

 

 

 


