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DECISION AND DISMISSAL OF COMPLAINT 

 

 On October 20, 2016, Local 2663 of Council 4, AFSCME, AFL-CIO (the Union) 

filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 

alleging that the State of Connecticut, Department of Children and Families (the State) 

violated Section 5-272(a)(4)
1
 of the State Employee Relations Act (SERA or the Act) by 

failing to fully comply with an arbitration award in a disciplinary matter affording an 

employee make whole relief. 

 

 After the requisite preliminary administrative steps had been taken, the matter 

came before the Labor Board for a hearing on November 27, 2017.  All parties appeared, 

were represented, and were allowed to introduce evidence, examine and cross-examine 

                                                 
1
 Section 5-272(a)(4) states, in relevant part: 

 

 (a)  Employers or their representatives or agents are prohibited from . . . (4) refusing to bargain 

 collectively in good faith with an employee organization which has been designated . . . as the 

 exclusive representative of employees in an appropriate unit . . . 

 

Although SERA, unlike the Municipal Employee Relations Act, does not expressly designate failure to 

comply with a grievance resolution as a prohibited practice, we have long held that such conduct amounts 

to refusal to bargain in good faith as set forth in section 5-272(a)(4)and thus a violation of the Act. See 

State of Connecticut, Office of Labor Relations, Decision No. 2947 (1991) 
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witnesses, and make argument.  All parties submitted post-hearing briefs, the last of 

which was filed on February 1, 2018.  Based on the entire record before us, we make the 

following findings of fact and conclusions of law and we dismiss the complaint.   

 

FINDINGS OF FACT 

 

1. The State is an employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

relevant times has represented the social and human services (P-2) bargaining unit. 

 

3. The State and the Union are parties to a collective bargaining agreement (Ex. 5) 

with effective dates of June 1, 2009 through May 31, 2016 and that provides, in relevant 

part: 

      

 

ARTICLE 13 

ORDER OF LAYOFF AND REEMPLOYMENT 

   

  . . . 

 

   Section Three.  Layoff Procedure.  When a layoff becomes  

  necessary, the agency will identify the specific position to be eliminated  

  and notify the incumbent in writing with as much notice as possible but  

  not less than six (6) weeks. Such written notice shall state the reason for  

  the layoff and a copy of said  notice shall be sent to Council #4. 

  . . . 

   

   Section Five.  Reemployment.  (a)  Any permanent employee  

  who is laid off or who bumps into a lower class may request that his/her  

  name be placed on his/her agency reemployment list and and/or a   

  statewide reemployment list . . .  

 

  Three waivers of positions offered from a reemployment list will result in  

  removal from that list . . .  

   

  (b)  The names of permanent employees shall be arranged on the   

  reemployment lists(s) in order of seniority . . . 

 

  . . .  

 

ARTICLE 15 

GRIEVANCE PROCEDURE 

 

   Section One.  Definition. Grievance.  A grievance is defined as,  

  and limited to, a written complaint involving an alleged violation or a  

  dispute involving the application or interpretation of a specific provision  

  of this Agreement. 

  . . .  
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   Section Six.  The Grievance Procedure. 

   

  . . .  

   

   Step III.  Arbitration . . . [A]n unresolved grievance may be  

  submitted to arbitration by the Union . . .  

 

   Section Nine. . .  

   (c) . . . The arbitrator’s decision shall be final and binding on the  

  parties . . . 

  . . .  

    

ARTICLE 16 

DISMISSAL, SUSPENSION, DEMOTION OR OTHER DISCIPLINE 

 

                        Section One.  No permanent employee . . . shall be reprimanded, 

 demoted, suspended or dismissed except for just cause. 

 . . .  

  Section Six.  . . . It is understood that the arbitrator’s remedial powers 

 include reinstatement with full back pay and restoration of all other rights. 

 . . .  

 

 

4. At all times relevant hereto, the State and a coalition
2
 of state employee unions 

were parties to a placement and training agreement (the SEBAC agreement) (Ex. 10) that 

states, in relevant part: 

 

  1.  Eligibility  

   

  a.  An employee. . . who is a permanent State employee who has no  

  transfer or bumping rights under the applicable collective bargaining  

  agreement, and therefore will be terminated as the result of a   

  layoff . . . may participate in the placement and training process. 

  . . .  

  2.  Application  Process 

 

  Any employee who is eligible as provided above may submit to [the  

  department of administrative services] an application for placement which  

  will indicate the individual’s qualifications, employment experience, areas 

  of interest . . . 

                                                 
2
      Conn. Gen. Stat.  §5-278(f) provides, in relevant part:  

 

 (1) . . . [C]ollective bargaining negotiations concerning changes to the state employees retirement 

 system . . . and collective bargaining negotiations concerning health and welfare benefits . . . shall 

 be conducted between the employer and a coalition committee which represents all state 

 employees who are members of any designated employee organization. . . . (3) The provisions of 

 subdivision (1) of this subsection shall not be construed to prevent the employer and 

 representatives of employee organizations from dealing with any statewide issue using the 

 procedure established in said subdivision.   
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  . . . 

  5.  Placement Preference. 

 

  . . . An eligible employee who goes through the . . . placement process and 

  who is qualified for a vacancy which the State has decided to fill, shall  

  have preference for employment over outside hires . . . 

 

5. Re’Sean Dupree (Dupree) worked as a youth service officer (YSO) for the 

department of children and families (DCF) at the Connecticut Juvenile Training Center 

(CJTC) from April 2011 to September 18, 2015, when his employment was terminated 

for his conduct in an incident that occurred on April 1, 2015.  The Union filed a 

grievance contesting Dupree’s termination.  (Exs. 1a, 6). 

 

6. On or about April 11, 2016, the State notified a group of YSO officers that they 

would be laid off effective May 24, 2016.  Within one to two weeks of the notice, the 

YSO officers attended meetings with a DCF human resources representative to discuss 

their rights under the collective bargaining agreement and Union service representative 

Bonnie Liedtke (Liedtke) attended several of these meetings. The YSO officers who were 

noticed for layoff on or about April 11, 2016 were relieved of their duty to report to work 

but received their regular wages for an additional six-week period ending on or about 

May 23, 2016. 

 

7. But for his termination in September 2015, the State would have sent Dupree 

notice on or about April 11, 2016, that given his seniority he would be laid off effective 

May 24, 2016.  (Exs. 6, 7). 

 

8. The grievance contesting Dupree’s dismissal was ultimately submitted to 

arbitration and on March 3, 2016, April 26, 2016, and June 19, 2016, Arbitrator James R. 

Collins (Collins) conducted arbitration hearings on the matter, Liedke presented the 

Union’s case and there was no testimony concerning the YSO layoffs. On August 31, 

2016, Collins issued an arbitration award (Ex. 1a) that states, in relevant part: 

 

 THE ISSUES 

  

 The parties agreed upon the issue to be decided as follows: 

  

 Was the termination of Re’Sean Dupree, as outlined in the dismissal letter of 

 9/16/15, not for just cause? 

  

 If so, what shall be the remedy? 

 . . .  

  

 AWARD 

 

 The grievance is granted.  The termination shall be reduced to a two-week 

 suspension, and the grievant shall be reinstated to his position and made whole. 

 

9. By letter (Ex. 7) to Dupree dated September 30, 2016,  DCF director of human 

resources Eileen Meehan (Meehan) stated, in relevant part: 
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 We are in the process of implementing the arbitration award that reversed your 

 termination and imposed a two week suspension . . .  

 

 Given your seniority as of March 1, 2015, had you been actively employed, you 

 would have fallen into the group of Youth Services Officers who were noticed for 

 lay off beginning April 11, 2016.  The six week notice period of that layoff was 

 paid and ended at the close of business May 23, 2016 with layoff being effective 

 5/24/16. 

 

 Enclosed is paperwork to process your reemployment and SEBAC rights . . .  

 

 Based upon the application that was in your personnel file, we have contacted the 

 Department of Administrative Services to expedite placement on 

 reemployment/SEBAC lists for classes for which you qualify and in which we 

 have current vacancies.  As a result of that you were contacted for a position as a 

 Social Worker in the New Britain Area Office.  It is my understanding you 

 refused that offer indicating that you were not interested in a Social Worker 

 position . . .  

 

 Once your reinstatement and subsequent transactions have been processed   . . .  a 

 check for back wages will be issued . . .  

 

10. On or about October 6, 2016, Dupree submitted an application for placement 

pursuant to the SEBAC agreement. 

 

11. In December 2016, Dupree began full time employment as a DCF social worker 

case aide, a position he was offered in October 2016, because his name appeared on a re-

employment or SEBAC list for the position (Ex. 9). 

 

12. By payments to Dupree in October, 2016 and May, 2017, the State made Dupree 

whole within the meaning of the arbitration award for the period of October 2, 2015 

through April 11, 2016 and paid Dupree his regular wages for a six-week period 

beginning April 11, 2016 to May 23, 2016.  (Ex. 6). 

 

13. At no time subsequent to May 24, 2016, did Dupree have sufficient seniority to 

obtain an available YSO position in lieu of other reemployment list applicants.  Although 

DCF social worker position(s) have been available, Dupree has rejected offers of 

employment in such positions. 

 

CONCLUSIONS OF LAW 

 

1. A State employer’s failure or refusal to comply with a valid arbitration award is a 

prohibited practice under 5-272(a)(4) of the Act. 

 

2. The State did not violate the Act when it paid the grievant make whole relief 

pursuant to the arbitration award of August 31, 2016. 
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DISCUSSION 

  

 This case concerns compliance with an arbitration award reinstating a terminated 

employee and ordering make whole relief.  It is undisputed that a group of CJTC 

employees holding YSO positions were laid off after the grievant was terminated and that 

but for the termination, the grievant would have been a member of that group due to his 

seniority and been laid off at that time. After the award issued, the grievant obtained 

another position in the same agency and was paid make whole relief calculated on the 

basis that he would have been laid off with the other junior YSOs.   

 

  The Union contends that the State improperly calculated the make whole relief 

due under the award by including Dupree in the group of YSOs that were laid off in May 

2016. Specifically, the Union argues that the make whole relief should be calculated on 

the basis that Dupree was reinstated on the date the award issued, that he was then 

afforded advance notice of layoff pursuant to Art. 13 § 3 of the collective bargaining 

agreement, and that he was then laid off six weeks after the award issued.
3
  The State 

contends that since it is undisputed that Dupree would have been laid off effective May 

24, 2016 had he not been terminated and since he has received full make whole relief 

calculated on that basis, it has complied with the award. The Union’s construction of the 

award would, the State argues, treat Dupree differently than the other junior YSO officers 

that were laid off and afford him an unintended windfall. We agree with the State given 

the record before us and dismiss the complaint. 

 

 Our standard for assessing a claim that a party has not complied with an 

arbitration award is long standing. 

 

When a party claims that there has been a refusal to comply with an arbitration 

 award we will interpret the award to ascertain what it requires and then determine 

 whether the respondent has complied with those requirements.  State of 

 Connecticut, Office of Policy and Management, Decision No. 4610 (2012); 

 Town of Middlebury, Decision No. 4603 (2012); City of Bridgeport, Decision 

 No. 4602 (2012); Town of Enfield, Decision No. 4461 (2010); City of 

 Willimantic, Decision No. 1795 (1979).  We use an objective standard and we do 

 not consider whether the respondent acted in good faith or whether its 

 interpretation of the award is a plausible one as valid defenses. Town of 

 Wallingford, Decision No. 3807 (2001); Town of Stratford, Decision No. 3277 

 (1995); City of New Haven, Decision No. 3060 (1992); Town of Newington, 

 Decision No. 2957 (1991); Weston Board of Education, Decision No. 2678 

 (1988); Hartford Board of Education, Decision No. 2683 (1988).  Nor is it our 

 function to relitigate or second guess the merits of grievance decisions.  Our role 

 is limited to meeting our statutory responsibility to insure that the outcome of the 

 grievance procedure is respected.  Connecticut Employees Union Independent 

 (NP-2 Unit), Decision No. 3446 (1996); City of Waterbury, Decision No. 2195 

                                                 
3
   “After [Dupree] was reinstated and made whole following the August 31, 2016 [award], the State would 

have been within its rights to give him the six (6) weeks contractual notice of layoff and then to lay him 

off.”  Union’s brief. p. 4. 
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 (1983).  As such, our analysis “ ‘only looks to the language of the settlement’ or 

 in this case, the arbitration award.”  Town of Enfield, supra at p. 11 (quoting City 

 of Waterbury, Decision No. 3593 (1998).  If we find there has not been 

 compliance, we will find a violation of the Act. Town of Westbrook, Decision 

 No. 4687 pp. 5-6 (2013); State of Connecticut, Department of Correction, 

 Decision No. 4475 (2010).  

 

Town of East Hartford, Decision No. 4907 p. 10 (2016); see also City of Waterbury, 

Decision No. 5009 (2018); City of Bridgeport, Decision No. 5007 (2018).   

 

 Here, the arbitration award reduces Dupree’s termination to a two-week 

suspension and orders that he “be reinstated to his position and made whole.” Although 

the amount of monetary make whole relief turns on the date of reinstatement, the parties 

agree that the State has an inherent right to reduce the number of YSO positions in good 

faith
4
 and neither contends that Dupree is presently entitled to a YSO position on a 

continuing basis. In short, we are called upon to choose between different constructions 

of the award for the purpose of establishing back wages due Dupree, the Union 

contending that Dupree could not be laid off until he was reinstated after the award issued 

while the State claims Dupree would have been laid off prior to the issuance of the award 

 as were similarly situated YSOs.  

  

 Arbitration awards, like judgments, “are to be construed in the same fashion as 

other written instruments . . .  and should admit of a consistent construction as a whole . . 

. [and] we . . . ascertain  . . .  intent  . . .  from the language used and, if necessary, the 

surrounding circumstances.” Wheelabrator Bridgeport, L.P. v. City of Bridgeport, 320 

Conn. 332, 355 (2016)(quoting Ottiano v. Shetucket Plumbing Supply Co., 61 Conn. 

App. 648, 652 (2001)).  We find that the State’s position is more consistent with 

Arbitrator Collins’ directive that Dupree be “reinstated to his position . . .” given the 

record before us.  It is not in dispute that but for the discipline that was the subject of the 

award, Dupree would have been laid off with other junior YSO’s effective May 24, 2016. 

While we agree with the Union that Dupree’s “reinstatement” on October 2, 2015
5 

 is   

hypothetical to the extent that it did not actually occur and predates the award, it is no 

more a legal fiction than the reinstatement date the Union proffers.
6
 We continue to 

recognize that “there is no fixed and undisputable method for calculating back pay” and 

that “the determination of back pay must be made upon a reasonable methodology, taking 

into consideration the relevant facts of a particular case.”  State of Connecticut 

(Dickens), Decision No. 3372 p. 7 (1996); see City of Hartford, Decision No. 4905 

(2016).   

 

 Our finding that the State has afforded Dupree make whole relief in compliance 

with the award disposes of the Union’s argument that the State should have obtained 

                                                 
4
 The Union does “not suggest [] the State had any ill will or bad motive not to follow the award.”  Union’s 

brief p. 5. 

 
5
 E.g. upon expiration of the two week suspension specified in the award. 

 
6
 The Union proffers the award’s issuance date of August 31, 2016, notwithstanding that Dupree was not 

actually reinstated at that time or afforded notice under Art. 13 § 3 of the collective bargaining agreement 

that he was being laid off. 
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authorization for its action either by way of proceedings”
7
 in superior court or a request 

to the arbitrator for reconsideration. If the State accepted the award as mutual, final and 

definite and believed in good faith that it neither prohibited elimination of Dupree’s 

position for nondisciplinary reasons nor required creation of a new YSO position for 

Dupree, then there was no reason to seek judicial review or intervention. Similarly, even 

if there existed an available means to seek clarification from the arbitrator
8
, we are not 

convinced that clarification was necessary or appropriate. While the record reflects that 

the arbitration witnesses did not address the YSO layoffs, it is silent as to whether this 

fact was disclosed to the arbitrator by the exhibits or the arguments of the parties. In 

response to the Union’s argument that the State should have raised the issue, we note that 

the Union was also aware of the pending YSO layoffs during the arbitration proceedings 

and could have apprised the arbitrator of this circumstance in furtherance of its position 

as to the proper remedy.    

 

 The Union’s reliance on Town of Westport, Decision No. 4687 (2013) and City of 

Hartford, Decision No. 4905 (2016) is misplaced. In Town of Westport, we rejected an 

employer’s argument that an arbitration award improperly reinstated an unlicensed 

employee where the employer failed to pursue that claim in proceedings it had 

commenced in superior court to vacate the award.  Here, it is undisputed that the State  

paid Dupree’s back wages commencing with expiration of the two week suspension 

specified in the award and ending with the layoff of his similarly situated coworkers. Nor 

does City of Hartford stand for the proposition that it is impossible to place a grievant in 

the position he would have held had he not been terminated.
9
  “Monetary damages in 

                                                 
 
7
 Conn. Gen. Stat. § 52-418(a)(4) states, in relevant part: 

  

 (a)  Upon the application of any party to an arbitration, the superior . . . shall make an order 

 vacating the award if it finds any of the following defects . . . (4) if the arbitrators have exceeded 

 their powers or so imperfectly executed them that a mutual, final and definite award upon the 

 subject matter submitted was not made.   

 

Conn. Gen. Stat. § 52-419(a) states, in relevant part: 

 (a)  Upon the application of any party to an arbitration, the superior court . . . shall make an order 

 modifying or correcting the award if it finds any of the following defects;  (1)  If there has been 

 an evident material miscalculation of figures or an evident material mistake in the description of 

 any person, thing or property referred to in the award; (2)  if the arbitrators have awarded upon a 

 matter not submitted to them unless it is a matter not affecting the merits of the decision upon the 

 matters submitted; or (3) if the award is imperfect in matter of form not affecting the merits of the 

 controversy. 

  
8
 “Federal courts consistently have acknowledged that ‘[a]s a general rule, once an arbitration panel renders 

a decision regarding the issues submitted, it becomes functus officio and lacks any power to reexamine that 

decision.’”  Hartford Steam Boiler Inspection and Ins. Co. v. Underwriters at Lloyd’s and Companies 

Collective, 271 Conn. 474, 484 (2004)(quoting Colonial Penn. Ins. Co. v. Omaha Indemnity Co., 943 F.2d 

327, 331, (3d Cir. 1991)(footnotes omitted).   

 
9
 In City of Hartford the municipal employer had adopted a policy that afforded employees on military 

leave the difference between their municipal base pay and their actual earnings from their military 

employers. The employer argued that it was not liable for lost overtime otherwise due under an arbitration 

award as make whole relief because the terminated employee worked in the army national guard pending 

the arbitration proceedings.  We rejected the employer’s claim that its military leave policy applied because 
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arbitration should normally correspond to specific monetary losses suffered . . . In accord 

with this view, arbitrators adhere to the principle that on finding a contract violation, 

arbitrators have inherent powers under a contract to award monetary damages to place the 

parties in the position they would have been in had there been no violation.”  Elkouri & 

Elkouri, How Arbitration Works, § 18.3.A.i (6
th

 ed. 2003).   

 

 We do not know whether Arbitrator Collins was aware of the YSO layoffs at the 

time he issued his award, nor do we need to make such a determination to assess the 

State’s compliance. Collins ordered that Dupree be made whole and Dupree has been 

placed in the position he would have occupied had he not been terminated without just 

cause. Insistence on a hypothetical reinstatement that postdates the award elevates form 

over substance in our view and would afford Dupree compensation similarly situated 

YSO employees had no opportunity to receive.  Since we decline to adopt a construction 

of the award that would result in an unwarranted windfall
10

 for the grievant, we dismiss 

the complaint. 

 

ORDER 

 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 

Labor Relations by the State Employee Relations Act, it is hereby 

 

 ORDERED that the complaint filed herein be, and the same hereby is, 

DISMISSED.   

  

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

      

     Barbara J. Collins 

     Barbara J. Collins 

     Acting Chairman 

 

     Kenneth B. Leech 

     Kenneth B. Leech 

     Alternate Board Member 

 

     Ann F. Bird  

     Ann F. Bird  

     Alternate Board Member     

  

                                                                                                                                                 
the grievant was not an employee at the time and was working to mitigate all his damages, including lost 

overtime.   

 
10

 See Weems v. Citigroup, Inc., 289 Conn. 769, 794 (2008).   
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CERTIFICATION 

 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 30
th

  

day of May, 2018 to the following: 

 

 

 

Adam Garelick, Principal Labor Relations Specialist     

OPM – Office of Labor Relations     RRR 

450 Capitol Avenue, MS#53OLR  

Hartford, CT 06106  

  

Patricia Johnson, General Counsel        

Council 4, AFSCME       RRR 

444 E. Main Street  

New Britain, CT 06051-2055  

  

 

   _______________________________ 

   Harry B. Elliott, Jr., General Counsel 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 


