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DECISION, ORDER AND PARTIAL DISMISSAL 
 

 On January 15, 2014, Danbury Police Local # 891, Council #15, AFSCME, AFL-CIO 

(AFSCME), filed a complaint with the Connecticut State Board of Labor Relations (the Labor 

Board), alleging that the City of Danbury (the City) violated the Municipal Employee Relations 

Act (the Act) by unilaterally changing from a fully-insured health plan to a self-funded plan. On 

April 28 and August 1, 2016, the Hat City Local of the Connecticut Alliance of City Police (the 

Union) amended the complaint.
1
 

 After the requisite preliminary steps had been taken, the matter came before the Labor 

Board for a hearing on August 1, 2016, November 3, 2016, June 5, 2017, and August 31, 2017. 

All parties appeared, were represented by counsel and allowed to present evidence, examine and 

cross-examine witnesses and make argument. The parties submitted post-hearing briefs on 

October 17, 2017 and reply briefs on November 6, 2017. Based on the entire record before us, 

                                                 
1
 During the pendency of these proceedings, Hat City Local, CACP replaced AFSCME as the recognized collective 

bargaining representative for the bargaining unit. 
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we make the following findings of fact and conclusions of law and issue the following decision, 

order and partial dismissal of the complaint.   

 

FINDINGS OF FACT 

 

1. The City is a municipal employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and is the 

bargaining representative for all full-time, permanent investigatory and uniformed members of 

the Danbury Police Department with authority to exercise police powers, exclusive of the chief 

and deputy chief of police. (Ex. 5). 

 

3. AFSCME and the City are parties to a collective bargaining agreement (Ex. 5), with 

effective dates of July 1, 2011 through June 30, 2015, that provides, in relevant part:  

 

ARTICLE 19 

HOSPITALIZATION AND INSURANCE 

  

 

 Section 19.1 The City shall provide for each employee 

and enrolled dependents, the following insurance:  

 

  Section 19.1.1  Medical Insurance:  

  … 

 Effective July 1, 2012, each employee shall have the option 

to enroll in one of the following medical plans for the employee 

and employee’s eligible dependents: 

 

1) A High Deductible Health Plan (HDHP) with a Health 

Savings Account (HSA)… 

 

2) [Another insurance plan] … 

 … 

 

 Section 19.1.3 No reference to insurance carriers in this 

contract shall prevent the City from changing insurance carriers … 

if the named carrier is unable to provide the benefits outlined at 

competitive rates. 

…  

Any subsequent coverage shall provide the same level of benefits 

as the present contract of insurance. 

  … 

   Section 19.2  Premium Cost Sharing. 
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a. For the HDHP-HSA medical plan, each employee shall pay 

the following share of the cost of the medical coverage by 

payroll deduction: 

 

7/1/12  8 percent  

7/1/13  9 percent 

7/1/14           10 percent  

 

b. For the [other plan], each employee hired prior to January 

1, 2012 shall pay the following share of the cost of the 

medical coverage by payroll deduction. 

 

 7/1/11  12 percent 

 7/1/12  14 percent  

 7/1/13  15 percent 

 7/1/14  16 percent  

 

An employee who is hired on or after January 1, 2012 shall 

pay the applicable premium cost share for the lowest cost 

plan and may buy up to the higher cost plan...  

… 

c. For dental coverage, the employee shall pay by payroll 

deduction the same cost share as for the HDHP-HSA plan. 

  … 

 

NOTE: the cost of prescription coverage is included in the 

overall plan cost and cost sharing. 

  … 

  

 Section 19.4  The City and the Union shall cooperate in the 

 establishment of health care cost containment measures in 

 addition to those which are presently part of its medical and dental 

 benefits plans. Such measures may include, but shall not be limited 

 to: 

   

1) prior authorization for non-emergency or elective 

hospitalization, surgical procedure or extended hospital 

stay; 

 

2) notification requirements for emergency treatment; 

 

3) pre-and post-admission or treatment utilization review; 

 

4) limitations on diagnostic testing;  
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5) limitations on treatment for nervous and mental disorders, 

and for substance abuse, which include but shall not be 

limited to required use of preferred providers;  

 

6) a managed prescription drug program which combines a 

retail network with a mail order program;  

 

7) reasonable penalties for non-compliance with any cost 

containment measures adopted.  

 

 The parties shall meet to review any cost containment measures 

proposed by the City within thirty (30) days of the proposal. The City shall 

provide information needed for discussions and shall give good faith 

consideration to Union proposals for modification. The Union shall not 

unreasonably withhold agreement to a cost containment proposal. Changes 

shall not be implemented without prior approval of both parties or if there 

is no agreement, interest arbitration.  

… 

 

4. At all relevant times prior to July 1, 2013, the City purchased employee health insurance 

benefits from Cigna, a private insurance company, and calculated Union members’ cost share 

amounts based on Cigna’s fully-insured premium rate for that year.
2
  Cigna’s rate included 

projected claims for the year, administration fees, state and federal premium taxes, and a risk 

charge in case actual claims exceeded projections, which is known as “claim fluctuation”. (Ex. 

10).   

 

5. At all times relevant hereto, the City retained Segal Consulting (Segal), a private 

consulting and actuarial firm, to negotiate on the City’s behalf with Cigna as to health insurance 

premiums and in February 2013, after several rounds of negotiations, Cigna issued a final fully-

insured premium rate of $11,952,000 for the fiscal year beginning on July 1
st
, which rate 

projected $10,387,957 in total
3
 claims. (Exs. 7, 10).  

 

6. During the budget-making process for fiscal year 2013-14, City officials discussed the 

possibility of converting the City and the Board of Education to self-funded health insurance  

plans in which the City would pay claims directly and use a third-party administrator to manage 

                                                 
2
 The City changed carriers from Anthem to Cigna in 2011 and the premium rates issued by those carriers was the 

basis of calculating cost share rates prior to July 1, 2013. (Ex. 20).  

 
3
 Cigna’s total claims projections included claims “incurred and paid” (I&P) in 2013-14  and claims 

“incurred but not reported” (IBNR) until the following year and were based on the prior 12 months of 

citywide claims experience, adjusted for medical inflation, and the number of City employees participating 

in the plan. The number of plan participants did not remain constant. (Ex. 10).    
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the plans. Self-funding offered certain long-term financial savings, including reduced 

administration fees, and relief from state and federal premium taxes and Cigna’s risk charges. 

Under self-insured plans, however, the City would assume the financial risk of claim 

fluctuation.
4
 (Exs. 6, 7, 31). 

 

7. By memorandum to the mayor and city council dated May 23, 2013 (Ex. 31), the City’s 

director of finance stated, in relevant part:  

 

One of the most significant changes in moving … to a self-insured plan is the 

requirement to establish and fund a “Self-Insurance Reserve” to cover the claims 

margin. The first year amount for both the BOE and the City is expected to be 

about …. 7% of claims … [and] … will need to increase over the next few fiscal 

years until it amounts to about 20-25% of claims.  

 

8. The City decided to change to a self-funded insurance arrangement effective July 1, 2013 

and selected Cigna as the third party administrator of the plans. To mitigate the risk of claim 

fluctuation, the City purchased two “stop-loss” insurance policies from Cigna
5
 which capped its 

aggregate claims liability at 125 percent of projections and its individual claims liability at 

$175,000. (Ex. 25).   

 

9. At Segal’s recommendation, in fiscal year 2013-14, the City calculated its employees’ 

cost share rates based on Cigna’s fully-insured premium rate and a self-insurance reserve   

calculated as follows:      

  

 Expected I&P Claims (7/1/13-6/30/14)                          $9,172,000 

 Expected IBNR Claims                                                           $1,100,000 

Total expected incurred claims                    $10,272,000
6
 

   

Self-funded administration fees             $314,000 

 

Combined stop-loss policy premiums             $630,000 

 

Connecticut immunization fee               $16,000 

 

Federally mandated research and reinsurance fees                       $54,000 

                                                 
4
 The City has been self-funding its prescription plans and dental plans since 2004.  

 
5
 The City continued to be liable for the first 25% over projected claims levels and Cigna continued to annually 

calculate projected claims for the purpose of determining the threshold for coverage under the City’s aggregate stop-

loss plan. (Ex. 7).  

 
6
 Based in part on Cigna’s February 2013 estimate of 581 plan participants. (Exs. 7, 8, 10). 
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Claim fluctuation                              $666,000
7
          

____________________________________________________________ 

Total                            $11,952,000 

 

(Exs. 6, 9). 

 
 

10. In or about October 2013, AFSCME learned that the City had changed to a self-funded 

health insurance plan and on October 4, 2013, AFSCME’s insurance consultant, Robert 

Fitzpatrick (Fitzpatrick), wrote to City assistant corporation counsel Dianne Rosemark stating, in 

relevant part:   

 

[W]e just discovered that the City … has made a change of insurance carrier from 

Cigna to the City…  

… 

[A]s you may be aware, certain benefits of the change involve savings in the 

overall cost of the plan. The City no longer will pay state premium taxes … and 

have lower retention and margin fees from the third party administrator. This can 

lower the ... rate that the members … were changed (sic) while fully insured. 

Please confirm how the City has been changing (sic) the members … and forward 

to my attention the cost share calculation used to develop the rates.  

 … 

(Ex. 19). 

 

11. On October 22, 2013, the City assistant finance director Daniel Garrick and Segal 

representative Robert Cabana met with Fitzpatrick to discuss his letter. On December 4, 2013, 

the City provided Fitzpatrick with a letter from Segal benefits consultant Terry DeMattie 

addressing, in part, Segal’s rate calculation for that year. (Exs. 6,7).  

 

12. By June 30, 2014, the City had incurred $8,374,202 in total claims
8
 and in September 

2014 the City allocated $803,300 to a risk management account (Fund 14)
 
to pay IBNR claims 

for that year. (Exs. 7,8,16).  

 

13. In fiscal year 2014-15, the City calculated employee cost share on a self-funded rate of 

$11,787,000 in which Segal projected $10,547,000 in total claims
9
 and again included charges 

                                                 
7
   Claim fluctuation represents the difference between Cigna’s fully insured rate and the actual costs to the self-

insured plan for a specified period of time.    

 
8
 The City incurred $1,897,798 less in total claims than had been projected based on an average enrollment of 572 

participants during that year. (Ex. 7).  
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for stop-loss premiums, administrative costs, immunization, research, and reinsurance fees.   

Segal, however, did not allocate any amount towards claim fluctuation. (Ex. 9).  

 

14. By June 30, 2015, the City incurred $9,768,460 in total claims
10

 for the fiscal year and 

thereafter increased its fund for paying IBNR claims to $941,000 and allocated $1,957,600 as a 

reserve to address uninsured claim fluctuation liability. (Exs. 16, 26, 27). 

 

15. In fiscal year 2015-16, the City calculated employee cost share on a self-funded rate of 

$11,295,000 for which Segal projected $10,024,000
11

 in total claims. Actual claims incurred by 

June 30
th

 were again less than projected but by a smaller margin. (Exs. 7, 9). 

 

16. In September and October 2016, the City increased its IBNR funds to $1,110,255 and its 

claim fluctuation reserve to $2,731,328, which sum approximated its maximum uninsured 

liability for claim fluctuation. (Ex.16).   

 

CONCLUSIONS OF LAW 

 

1. Absent an adequate defense, an employer commits an unlawful refusal to bargain and a 

prohibited practice when it unilaterally changes a condition of employment that is a mandatory 

subject of bargaining. 

 

2. An employer violates the statutory duty to bargain in good faith when it repudiates a 

collective bargaining agreement.  

 

3. The City did not make an unlawful unilateral change to a mandatory subject of 

bargaining. 

 

4. The City’s interpretation of Article 19, § 19.4  is a repudiation of the collective 

bargaining agreement in the context of this case. 

 

DISCUSSION 

 

 The Union contends that the City violated Section 7-470(a) (4)
12

 of the Act when it  

ceased providing collectively bargained employee health benefits through a fully-insured plan 

                                                                                                                                                             
9
 Cigna projected $9,786,154 total claims based on 574 plan participants.  At the City’s request, Segal based its 

claim projections on an estimated 594 participants to account for 20 unfilled positions. Adjusted for 574 

participants, Segal’s projection comes to $10,191,882. (Ex. 7).  

 
10

 The City incurred approximately $779,000 less in total claims than had been projected, based on 572 plan 

participants during that year. (Exs. 26, 27).  

 
11

 Cigna projected $10,020,673 in claims for the same period. (Ex. 7). 
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and commenced providing health benefits through a self-insured plan. Specifically, the Union 

argues that the City made an illegal unilateral change to its members’ health insurance benefits 

and wages, repudiated various provisions of Article 19 of the collective bargaining agreement, 

and failed to provide information that was relevant to its duty to enforce the agreement.  

 

 The City responds that the change at issue did not involve mandatory subjects of 

bargaining, that the Union failed to prove repudiation, and that the Union was provided with all 

relevant information. The City also claims that the Union waived its right to bargain and that the 

doctrine of laches bars the complaint. Based on the entire record before us, we find that while the 

City did not make an unlawful unilateral change, it did repudiate Section 19.4 of the collective 

bargaining agreement.  

 

It is by now well established that an employer violates the Act when, absent a 

defense, it unilaterally changes an existing condition of employment that is a 

mandatory subject of bargaining. Shepaug Valley Regional School District, 

Decision No. 4765 (2014); State of Connecticut, Judicial Branch, Decision No. 

4532 (2011); Norwalk Third Taxing District, Decision No. 3695 (1999); 

Bloomfield Board of Education, Decision No. 3150 (1993); City of Stamford, 

Decision No. 2680 (1988). It is the Union’s initial burden to make a prima facie 

case establishing that a change in an existing condition of employment has in fact 

occurred, for if no change is proven, no further inquiry is warranted. State of 

Connecticut, Decision No. 4573 (2012); Town of Hamden, Decision No. 2364 

(1985). A condition of employment may be established by past practice where the 

complainant shows that the employment practice was “clearly enunciated and 

consistent, [that it] endured[d] over a reasonable length of time, and [that it was] 

an accepted practice by both parties.”(Emphasis in original, internal quotation 

marks omitted). Board of Education of Region 16 v. State Board of Labor 

Relations, 299 Conn. 63, 73 (quoting Honulik v. Greenwich, 293 Conn. 698, 719 

n. 33 (2009)). Once the Union has made its prima facie case, the burden shifts to 

the employer to establish an adequate defense. Norwalk Third Taxing District, 

Decision No. 3695 (1999).  

 

City of Danbury, Decision No. 4975 p. 6 (2017).  

 

                                                                                                                                                             
12

 Conn. Gen. Stat. §7-470(a)(4) states, in relevant part:  

 

(a) Municipal employers or their representatives or agents are prohibited from: . . . (4) refusing to 

bargain collectively in good faith with an employee organization which has been designated in 

accordance with the provisions of said sections as the exclusive representative of employees in an 

appropriate unit . . .   
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 In City of Hartford, Decision No. 4981 (2017), we found that “the City unilaterally 

changed insurance carriers . . .  and that health insurance is a mandatory subject of bargaining” Id at 

p. 9. Although we have not specifically addressed in the past whether a decision to change from 

fully-insured health insurance plan to a self-insured plan is itself a mandatory topic, we believe  

our reasoning in City of Hartford,  supra, is applicable here and that the change does not violate 

the Act where it does not materially impact benefits, access to benefits, level of coverage, or 

administration of the plan. See Poole v. City of Waterbury, 266 Conn. 68 (2003); see also 

Connecticut Light & Power Co. v. N.L.R.B., 476 F.2d 1079 (2d Cir. 1973) (change of carriers 

not an unfair labor practice absent evidence of impact on benefits). Since the Union concedes 

that the record is devoid of evidence of any reduction to employee health benefits, it has not met 

its burden to establish that a substantial change has occurred involving an existing condition of 

employment that is a mandatory subject of bargaining.
13

 See State of Connecticut, supra; Town 

of Hamden, supra. 

 

  Nor does the record support a finding the City unilaterally reduced wages by artificially 

inflating the costs used to determine employee cost share contributions. In the first year of self-

funding, the City used the same premium rate Cigna would have charged had the City remained 

fully-insured, albeit with a $666,000 charged to cover a portion of the City’s uninsured liability 

for claim fluctuation. Both parties’ witnesses testified that establishing such a reserve is common 

for self-funded plans and since it is also undisputed that the City assumed the risk of claim 

fluctuation, we view that charge as no less a legitimate cost than Cigna’s fully-insured risk 

charge. Furthermore, while the Union emphasizes that Segal’s annual projected claims 

consistently exceeded actual claims with no rebate for members, the record reflects that 

projections also exceeded actual claims prior to the change in 2013-14 and that there was no 

practice of refunding the surplus to employees.
14

  It is the Union’s burden to establish the 

elements of a prima facie case of unlawful unilateral change and we are not at liberty to “ignore 

the historical practice . . . in determining whether there has been a substantial change from the 

practice.” Board of Education of Region 16 v. State Board of Labor Relations, supra, 299 

Conn. at 77.  Accordingly, we now turn to the issue of repudiation. 

  

The repudiation of contract doctrine arises from the principle that the duty to 

bargain in good faith is not limited to the negotiations of a formal contract, but 

also includes the obligation to carry out the terms of the formal contract in good 

faith . . . Repudiation of a collective bargaining agreement is something beyond 

                                                 
13

 We caution that our conclusion should not be construed to mean that in all circumstances a unilateral change to 

self-insured status cannot constitute a violation of the Act. See e.g., Bastian-Blessing, 194 NLRB 609 (1971) 

(finding a violation of the federal act where change to self-insurance also diminished bargained-for benefits) 

supplemented by 195 NLRB 1108, enforced by 474 F.2d 49 (6th Cir. 1973). 

 
14

 We also note that Segal’s annual projections were comparable to Cigna’s projections during the same three year 

period. (Ex. 7). 
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mere breach . . . The Labor Board has found that repudiation of a collective 

bargaining agreement may occur in three circumstances: 1) where the respondent 

has taken an action based upon an interpretation of the contract and that 

interpretation is asserted in subjective bad faith by the respondent; 2) where the 

respondent has taken an action based upon an interpretation of the contract and 

that interpretation is wholly frivolous or implausible; and 3) does not involve an 

interpretation of the contract by the respondent nor does the respondent challenge 

the complainant’s interpretation of the contract, but rather it seeks to defend its 

action on some collateral ground which does not rely on an interpretation of the 

contract, e.g., financial hardship or administrative difficulties.  

 

State of Connecticut, OPM, Decision No. 4960 p. 7 (2017); see also City of New Haven, 

Decision No. 4936 (2016); City of Bridgeport, Decision No. 4478 (2010); Ansonia Board of 

Education, Decision No. 3613 (1998); Hartford Board of Education, Decision No. 2141(1982).  

  

 In this case, the Union contends that Sections 19.1, 19.1.1 and 19.2 of the collective 

bargaining agreement require the City to provide unit members with health “insurance” and  

calculate employee cost share contributions on the basis of an annual “premium” charged by the 

carrier.  Since the City is not an insurance company, the Union argues, it can neither provide 

health insurance nor charge a premium within the meaning of the collective bargaining 

agreement. In addition, the Union claims that  Section 19.1.3 prohibits a change in “carrier” 

absent specific circumstances that do not exist here, and that the change to self-insurance was a 

“cost containment measure” within the meaning of Section 19.4 and that the City failed to 

provide the required prior notice and opportunity to bargain. The City counters that self-funding 

is not inconsistent with the terms of Article 19, that there has been no change in insurance carrier 

and that the term “cost containment measures” pertains to changes to benefits.  

 

 Since the parties offer conflicting interpretations of the agreement, “the Union must prove 

that the City's interpretation … is either asserted in bad faith or is wholly implausible.” City of 

Bristol, Decision No. 2445 p. 5 (1985). “Conclusions regarding actual or subjective bad faith 

must be based on an examination of all the evidence, including circumstantial evidence existing 

when a party's claim flies in the face of clear contract language.” City of New Britain, Decision 

No. 4600 p. 7 (2012); see also City of Meriden, Decision No. 4553 (2011); Ansonia Federation 

of Teachers, Decision No. 2570 (1987); Bristol Federation of Teachers, Decision No. 1656 

(1978). With regard to the second type of repudiation, if “the employer's conduct may be 

justified by any plausible construction or interpretation of the contract ... (i.e., the kind a 

reputable lawyer might urge with a straight face) then the claim of repudiation must fail” since 

“[a]ll that would remain is a claim for mere breach of contract….” Town of Plainville, Decision 

No. 1790 p.6 (1979) (Emphasis in original); see also City of Bridgeport, Decision No. 4969 

(2017); City of New Haven, Decision No. 4936 (2016). 
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 The record does not support a finding that the City’s interpretation of Sections 19.1 and 

19.2 is repudiatory. The mere fact that the City’s construction of these provisions differs from 

the Union’s construction is insufficient to establish subjective bad faith. As to whether §§ 19.1 

and 19.2 may plausibly be construed to encompass a self-insured plan, we turn to standard rules 

of contract construction and look first to the words the parties chose to use.  

 

The intent of the parties as expressed in a contract is determined from the 

language used interpreted in the light of the situation of the parties and the 

circumstances connected with the transaction. . . .[T]he intent of the parties is to 

be ascertained by a fair and reasonable construction of the written words and . . . 

the language used must be accorded its common, natural, and ordinary meaning 

and usage where it can be sensibly applied to the subject matter of the contract . . .  

 

Honulik v. Town of Greenwich, 293 Conn. 698, 710 (2009). See also Cruz v. Visual 

Perceptions, LLC, 311 Conn. 93, 102 (2014); Auto Glass Express, Inc. v. Hanover Ins. Co., 

293 Conn. 218, 225-226 (2009).  

 

 “Insurance” is defined as “[c]ontractual coverage binding a party to indemnify another 

against specified loss in return for premiums paid.” Webster’s New Collegiate Dictionary 

(Houghton Mifflin Co. 1995). In our view, Article 19 arguably contemplates self-insurance to the 

extent that employees retain the option of enrolling in certain “medical plans” which provide 

certain benefits and are obligated to contribute to the overall cost of the plans through “premium 

cost sharing” at specified rates.
15

 The Consolidated Omnibus Budget Reconciliation Act 

(COBRA) of 1985 broadly provides for employee health insurance continuation coverage and 

expressly recognizes the existence of self-insured plans and their applicable premiums. See 29 

U.S.C. § 1164 (applying the term “applicable premiums” to fully-insured and self-insured plans). 

Since parties are generally presumed to have contracted with knowledge of the existing law and 

contract language should be interpreted in that context, we reject the Union’s argument that use 

of the terms “medical insurance” or “premium” in Article 19 mandates fully-insured health 

benefit plans. See Ogden v. Saunders, 25 U.S. 213, 232 (1827); Russo v. City of Waterbury, 304 

Conn. 710 (2012), Hatcho Corp. v. Della Pietra, 195 Conn. 18 (1985).    

 

   Nor do we find the Union’s reliance on Doucette v Pomes, 247 Conn. 442 (1999), 

justified in the context of this case. In Doucette v Pomes, supra, the Connecticut Supreme Court 

allowed a self-insured employer to pursue a claim under the Connecticut Insurance Guaranty 

Association Act
16

  notwithstanding the statute’s bar against claims by an “insurer” because it was 

                                                 
15

 It is undisputed that unit members still had access to the same plans with the same benefits after July 1, 2013. 

 
16

 Conn. Gen. Stat. §§ 38a-836 et seq.  
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enacted to protect claimants in the event of insurer insolvency and the amounts paid to claimants 

are funded by assessments on member insurers. Id, 247 Conn. at 454. We need not assess 

whether the City fits the definition of an insurer in a statutory framework other than MERA but 

only whether the City may plausibly argue that the parties intended Article 19 to encompass self-

insured status. Similarly, we find the Union’s contention that the change to self-insured status 

was a repudiatory change of “carrier” to be without support in the record. Cigna administers all 

aspects of the plans except funding of claims and absent evidence of a break or lapse in its 

continuing involvement, the City may plausibly argue that there has been no change in the 

carrier. Lastly, we find additional support for the City’s construction in the fact that the City has 

openly self-funded the dental and prescription plans for a significant period yet these plans are 

not afforded special or different treatment in Article 19 because of that status.   

 

   The City’s construction of Section 19.4, however, is a different matter. The City 

contends that because the change from a fully-insured health plan to a self-funded plan did not 

change plan benefits, it was not a “health care cost containment measure[]” and as such, notice to 

and discussions with the Union prior to implementation were not required under the section. We 

find this position implausible given the language of the provision and the admissions
17

 in the 

record before us. Nor do we find plausible the City’s claim that its contractual obligation to 

“cooperate in the establishment of health care cost containment measures in addition to those 

which are presently part of its . . .  dental benefit[] plan[]” excluded self-funding notwithstanding 

the dental plan’s self-funded status. Lastly, we reject the City’s claim that since the examples 

enumerated in subsections (1) -(7) arguably concern health plan benefits, Section 19.4 excludes a 

change to self-insured status by implication under the doctrine of ejusdem generis.
18

  Although in 

certain instances the doctrine of ejusdem generis  “may accurately express a[n] … intent to 

narrow the meaning of otherwise more inclusive ... language … it renders superfluous the 

‘includ[ing], but not be limited to’ language…” when such language is used. CHRO v. Board of 

Education, 270 Conn. 665, 703-704 (2004). Based on this record, we find the City’s 

interpretation of Section 19.4 rises to the level of repudiation.
19

 See Town of Trumbull, Decision 

No. 3928 (2003); New Haven Board of Education, Decision No. 3777 (2000); Town of 

Southington, Decision No. 3685 (1999); Hamden Board of Education, Decision No. 3426 

(1996).  

 

                                                 
17

  City assistant finance director Daniel Garrick testified that the purpose of the change to self-insured status was 

“for long-term cost containment, definitely” and the City’s opening statement alleged that the City’s decision “was 

made to stabilize rising insurance costs.” 

 
18

 “According to the [doctrine] of ejusdem generis … where general terms are followed by specific terms … the 

general terms will be construed to embrace things of the same general kind or character as those specifically 

enumerated.” Balloli v. New Haven Police Dep't, 324 Conn. 14, 23 (2016) (Citation omitted). 

 
19

 Given this finding and the notice requirements of Section 19.4 we do not separately address the Union’s claim that 

the City failed to provide information in good faith.  
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 With regard to the City’s waiver and laches defenses, we note that “the omission of a 

statute of limitations by the Legislature evinces a public policy disfavoring waiver of a 

complainant’s rights in a prohibited practice dispute.” State of Connecticut, Department of 

Public Safety, Decision No. 2664 p. 5 (1983); see also City of Meriden, supra. Based on the 

evidence before us, we find that the City did not afford the Union prior notice of the self-funding 

change and that the Union was unaware of the change until on or about October 2013. Given the 

dates of Fitzpatrick’s response on the Union’s behalf and the filing of the instant complaint, we 

cannot conclude that the record supports a finding of laches or waiver.  

 

Based on the entire record before us, we find that while the City repudiated Section 19.4 

of the collective bargaining agreement, an award of attorneys’ fees is not warranted under 

Killingly Board of Education, Decision No. 2118 (1982).  With regard to remedy, the Union has 

abandoned its request for a return to status quo ante on the ground it is impractical and we are 

inclined to agree. Accordingly, we issue the following order requiring the City to prospectively 

comply with Section 19.4.   

 

ORDER 

 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 

Relations by the Municipal Employee Relations Act, it is hereby  

 

 ORDERED that the City shall:  

 

I. Cease and desist from repudiating the parties’ collective barging agreement; and 

 

II. Take the following affirmative action which we find will effectuate the policies of 

the Act:  

 

A. Prospectively comply with the provisions Section 19.4 of the 2011-2015 

collective bargaining agreement concerning the change to City self-funding of 

the health benefit plans up to and including interest arbitration, provided, 

however, that the date of this Decision, Order and Partial Dismissal shall be 

the date the said “cost containment measures [were] proposed by the City.”     

 

B. Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of the posting, in a conspicuous place where the members of the 

bargaining unit customarily assemble, a copy of this Decision, Order and 

Partial Dismissal in its entirety. 

 

C. Notify the Connecticut State Board of Labor Relations at its office at 38 

Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
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receipt of this Decision, Order and Partial Dismissal of the steps taken by the 

City of Danbury to comply herewith.   
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS  

 

     ______________
20

 

     Patricia V. Low 

     Chairman 

 

Wendella Ault Battey 

Wendella Ault Battey 

Board Member  

 

Barbara J. Collins 

Barbara J. Collins 

Board Member  

  

                                                 
20

 Patricia V. Low attended the hearings in this case and participated in deliberations but passed away before the 

issuance of this decision.   
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 11
th 

day of 

May, 2018 to the following:  

Attorney Stephen F. McEleney 

112 Spencer Street, Suite 2A    RRR 

Manchester, CT  06040 

 

Attorney Lisa Banatoski Mehta   RRR  

Shipman & Goodwin LLP  

One Constitution Plaza 

Hartford, CT 06103 

 

   _____________________________ 

   Harry B. Elliott, General Counsel 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 


