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DECISION AND ORDER  
 

 On August 24, 2015, the Hat City Local of the Connecticut Alliance of City Police (the 

Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 

amended on October 17, 2016, alleging that the City of Danbury (the City) violated the 

Municipal Employee Relations Act (the Act) when it failed to pay a police sergeant at a higher 

rate upon his special assignment to the internal affairs unit of the Danbury Police Department.
1
   

 After the requisite preliminary steps had been taken, the parties entered into a partial 

stipulation of facts and exhibits and the matter came before the Labor Board for a hearing on 

October 26, 2016. All parties appeared, were represented by counsel and allowed to present 

evidence, examine and cross-examine witnesses and make argument. The parties submitted post-

hearing briefs on January 31, 2017 and reply briefs on February 15, 2017. Based on the entire 

record before us, we make the following findings of fact and conclusions of law and issue the 

following order. 

                                                 
1
 The amended complaint added an allegation that the City unlawfully failed to bargain over the terms and 

conditions of a new position in the internal affairs unit.   
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FINDINGS OF FACT 
 

1. The City is a municipal employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all relevant 

times was the bargaining agent for all uniformed and investigatory members of the Danbury 

Police Department (the DPD) with authority to exercise police powers, exclusive of the chief and 

deputy chief of police. (Exs. 7, 8).  
 

3. At all times relevant hereto, the City had adopted a civil service system and appointments 

of persons to the classified positions of police officer, detective, sergeant, lieutenant, and captain 

were made after competitive examination administered in accordance with written civil service 

rules. 

 

4. The DPD is organized into a patrol division, an investigations division, a professional 

standards division, and an administrative services division. Each division is organized into 

various units
2
 and employees having attained the requisite classified position rank are appointed 

to units outside the patrol division by “special assignment” of the chief of police or the chief’s 

designee.   
 

5. The Union and the City are parties to a collective bargaining agreement (Ex. 7), with 

effective dates of July 1, 2011 through June 30, 2015, which provides, in relevant part:  

 

 

ARTICLE 23 

GENERAL PROVISIONS 

… 

 

 Section 23.11 … The procedure for filling special assignments shall be as 

follows:   

 

1. Notice of vacancy in a special assignment shall be … posted ... 

prior to the deadline for applications.  

 

2. The notice shall include a brief list of al [sic] perquisites or 

required qualifications.  

 

3. Any sworn personnel interested in applying for the special 

assignment shall file a written application with the Chief or other 

officer designated on the notice … 

 … 

                                                 
2
 The investigations division is also known as the “detective division” or “detective bureau” and includes a special 

investigations unit (SIU), special victims unit (SVU) and crime scene unit (CSU). Supervisors assigned to 

investigations typically oversee the work of 10-12 detectives.  The professional standards division includes an 

internal affairs unit (IAU) which investigates complaints against DPD personnel.  
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6. The City and the Union also recognize the ranks of detective sergeant, detective 

lieutenant, and detective captain in the DPD. Appointment to each such rank is by special 

assignment and is limited to persons holding the corresponding classified position rank.
3
 

Assignment to a detective sergeant, detective lieutenant, or detective captain position is 

accompanied by a substantial pay increase and each of these ranks is specifically addressed in 

the wage provisions of the parties’ collective bargaining agreements. (Exs. 7, 8). 

 

7. Since 1997, all employees holding classified position ranks of sergeant, lieutenant, or 

captain assigned to units in the investigations division other than the CSU
4
 were afforded the 

rank of detective sergeant, detective lieutenant, or detective captain. Each such employee 

received a wage adjustment in conjunction with the special assignment and retroactive pay 

where, as was common, the adjustment was delayed.   (Ex. 6).  

 

8. On September 13, 2001, lieutenant James King (King) was assigned to the IAU as 

internal affairs officer and was the sole employee in that unit. King was recognized as a detective 

lieutenant throughout his tenure in IAU and was paid wages commensurate with that rank in 

accordance with the collective bargaining agreement. (Ex. 6).  
 

9. By memorandum dated May 29, 2003, then police chief Robert Paquette (Paquette) 

solicited applications from personnel interested in succeeding King as the internal affairs officer 

in IAU  and stated, in relevant part that “[a]ll applicants must have attained the rank of sergeant 

or detective sergeant.” (Ex. 10).   
 

10. On June 23, 2003, sergeant Edward Lopes (Lopes) was assigned to the IAU as internal 

affairs officer and was the sole employee in that unit. Lopes was recognized as a detective 

sergeant upon assignment to IAU and was paid wages commensurate with that rank in 

accordance with the collective bargaining agreement. Lopes was promoted to the classified 

position rank of lieutenant while assigned to IAU and was then recognized as a detective 

lieutenant for the remainder of his tenure in the unit and was paid wages commensurate with that 

rank in accordance with the collective bargaining agreement. (Ex. 10). 

 

11. On August 1, 2014, lieutenant Christian Carroccio (Carroccio) was assigned a detective 

lieutenant position and currently works as second-in-command of the DPD investigations 

division which is commanded by detective captain Mitchell Weston (Weston). 

 

12. By memorandum dated February 5, 2015, then police chief Alan Baker (Baker) solicited 

applications from DPD lieutenants interested in succeeding Lopes as the internal affairs officer 

in IAU.   (Ex. 11). 

 

                                                 
3
 E.g. sergeants may become detective sergeants, lieutenants may become detective lieutenants, and captains may 

become detective captains. 

 
4
 At all times relevant hereto, the CSU was supervised by an employee holding the classified position rank of 

sergeant and was neither recognized nor paid as a detective sergeant. 
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13. On March 1, 2015, lieutenant Brian Bishop (Bishop) was assigned to the IAU as internal 

affairs officer and was the sole employee in that unit. Bishop was and is recognized as a 

detective lieutenant during his tenure in IAU and is paid wages commensurate with that rank in 

accordance with the collective bargaining agreement. (Exs. 6, 10). 

 

14. By memorandum (Ex. 9) to DPD sergeants dated May 21, 2015, Baker stated, in relevant 

part: 

 

NOTICE – ASSIGNMENT OPENING  

… 

 

The Danbury Police Department is now accepting applications for … Assistant 

Internal Affairs Officer.  

 

Primary Duty 

 

This officer will assist the Internal Affairs Officer . . .   Also responsible for  . . .  

other duties as assigned by the Internal Affairs Officer or Captain of Professional 

Standards. 

… 

 

15. At some point between May 21, 2015 and June 1, 2015, sergeant George Scott 

Fabich (Fabich) discussed the assistant internal affairs officer pay rate with Bishop and 

captain Robert Myles (Myles).
5
 

 

16. In or about April 2015, the City and the Union commenced negotiations for a 

successor to the 2011-2015 collective bargaining agreement. At all material times, Union 

president David Cooney (Cooney) was a member of the Union’s negotiating committee. 

 

17. By email to Baker on June 1, 2015 at 11:50 a.m. Cooney stated, in relevant part: 

 

I just wanted to get a feel … as to whether you would be in favor for, or opposed 

to, eliminating the pay scale differences between patrol Sergeant & Lieutenant 

and Detective Sergeant & Lieutenant.  

 

I was considering bringing it up to the Mayor during our negotiation talks, so that 

our department could have easier lateral movement. This way you could 

reorganize as you see fit without worrying about an employee suffering from a 

loss of wage, etc.  If all brass was (sic) the same pay scale it could not be seen as a 

demotion if removed from a [detective bureau] position.   

. . .  

 

By email to Cooney that day at 12:45 p.m. Baker responded that he “would not be opposed” 

since it “would be easier to create lateral movements and opportunities . . .” 
6
 (Ex.12). 

                                                 
5
 At all material times patrol captain Robert Myles (Myles) supervised the professional standards division. 
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18. Baker, deputy chief Shaun McColgan, and Myles interviewed applicants, including 

Fabich, for the assistant internal affairs officer assignment that was the subject of Baker’s 

memorandum of May 21, 2015. At no point during the interview process was the pay scale of the 

assistant internal affairs officer assignment disclosed or discussed with the applicants.  

 

19. In June 2015, Fabich was assigned to the IAU as assistant internal affairs officer. 

Although Bishop supervises Fabich, the two men largely perform the same duties and equally 

divide the work of the IAU. 

 

20. At some point after his assignment to the IAU, Fabich asked Bishop and Myles when his 

wages would be adjusted to a detective sergeant rate and he was assured that he would receive an 

increase in due course. 

 

21. In August 2015, while contract negotiations were still in progress, Cooney learned that 

the Fabich was not being paid as a detective sergeant. Cooney did not demand to bargain over 

the issue and no grievances were filed on Fabich’s behalf.   

 

CONCLUSIONS OF LAW 

 

1. Absent an adequate defense, an employer commits an unlawful refusal to bargain and a 

prohibited practice when it unilaterally changes a condition of employment that is a mandatory 

subject of bargaining. 

 

2. The City violated the Act by failing to pay Fabich detective sergeant wages upon his 

special assignment to IAU. 

 

3. The Union did not waive its right to bargain under the Act.  

 

4. The complaint is not barred by the equitable doctrine of laches.  

 

DISCUSSION 

 

 The Union contends that the City’s treatment of sergeant Fabich violated § 7-470(a)(4)
7

 

of the Act. Specifically, the Union argues that the City unilaterally changed a longstanding 

practice of paying sergeants on special assignment to the IAU at the pay rate of a detective 

sergeant. In response, the City notes that assignment of personnel is not a mandatory subject of 

bargaining and contends that since the assistant internal affairs officer assignment did not 

                                                                                                                                                             
6
 Baker was not a member of the City’s negotiating committee and the Union never proposed merging the relevant 

pay rates during negotiations. 

 
7
 Conn. Gen. Stat. § 7-470(a)(4) states,  in relevant part: 

 

(a) Municipal employers . . . are prohibited from: . . . (4) refusing to bargain collectively in good 

faith with an employee organization which has been designated . . . as the exclusive 

representative of employees in an appropriate unit . . .  
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previously exist, the Union cannot meet its burden of establishing a consistent and enduring past 

practice. Lastly, the City argues that even if we find a prima facie case of unlawful unilateral 

change, the Union waived its statutory right to bargain and its complaint is barred under the 

equitable doctrine of laches.
8
 Based on the entire record before us, we agree with the Union and 

order appropriate relief.   

 

 It is by now well established that an employer violates the Act when, absent a defense, it 

unilaterally changes an existing condition of employment that is a mandatory subject of 

bargaining. Shepaug Valley Regional School District, Decision No. 4765 (2014); State of 

Connecticut, Judicial Branch, Decision No. 4532 (2011); Norwalk Third Taxing District, 

Decision No. 3695 (1999); Bloomfield Board of Education, Decision No. 3150 (1993); City of 

Stamford, Decision No. 2680 (1988). It is the Union’s initial burden to make a prima facie case 

establishing that a change in an existing condition of employment has in fact occurred, for if no 

change is proven, no further inquiry is warranted. State of Connecticut, Decision No. 4573 

(2012); Town of Hamden, Decision No. 2364 (1985). A condition of employment may be 

established by past practice where the complainant shows that the employment practice was 

“clearly enunciated and consistent, [that it] endured[d] over a reasonable length of time, and 

[that it was] an accepted practice by both parties.”(Emphasis in original, internal quotation marks 

omitted). Board of Education of Region 16 v. State Board of Labor Relations, 299 Conn. 63, 

73 (quoting Honulik v. Greenwich, 293 Conn. 698, 719 n. 33 (2009)). Once the Union has made 

its prima facie case, the burden shifts to the employer to establish an adequate defense. Norwalk 

Third Taxing District, Decision No. 3695 (1999).   

 

 The statutory prohibition against making a unilateral change does not apply to those 

items committed to management’s discretion. Town of Windsor, Decision No. 3435 (1996) 

(“When a unilateral change involves a nonmandatory or permissive subject of bargaining, there 

is no violation”) (Citations omitted); see also Town of Plymouth, Decision No. 4890 (2016); 

City of Stamford, Decision No. 4832 (2015); Shepaug Valley Regional School District, supra; 

City of Bridgeport, Decision No. 4651 (2013); Town of West Hartford, Decision No. 2116 

(1982).  Thus, “a prima facie case of unlawful unilateral change requires proof that an employer 

unilaterally changed a past practice involving a mandatory subject.” (Emphasis added). State of 

Connecticut Judicial Branch, Decision No. 4940 p.7 (2017); see also Town of Plymouth, 

supra; City of Stamford, supra. 

 

 “The first issue before us is whether the condition of employment established by the past 

practice at issue is a mandatory subject of bargaining.” State of Connecticut, Judicial Branch, 

Decision No. 4940 p. 8 (2017). Mandatory topics of bargaining under the Act do not  encompass 

“managerial decisions which lie at the core of entrepreneurial control” in “areas of discretion and 

policy as the mission of the agency, its budget, its organization and the assignment of its 

personnel, or the technology of performing its work." West Hartford Education Association v. 

DeCourcy, 162 Conn. 566, 583 (1972). See also, State of Connecticut, Judicial Branch, supra; 

Town of Newtown, Decision No. 4732 (2014); City of Bridgeport, Decision No. 4651 (2013); 

Town of Wolcott, Decision No. 3682 (1999); City of Middletown, Decision No. 3271 (1995); 

                                                 
8
 “[T]he doctrine of laches requires a showing that a party engaged in a delay which was without excuse and that the 

delay has prejudiced the other party.” Waterbury Hospital, Decision No. 964 p.3 (1970).  
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City of Bridgeport, Decision No. 1485 (1977). Employee wages, however are unquestionably a 

mandatory subject of collective bargaining. Conn. Gen. Stat. § 7-470(c)
9
; West Hartford 

Education Association v. DeCourcy, supra; State of Connecticut, OPM DAS, UCONN, 

Decision No. 4536 (2011); Shepaug Valley Regional School District, Decision No. 3677 

(1999); Ellington Board of Education, Decision No. 3276 (1995); Bristol Housing Authority, 

Decision No. 3272 (1995). Since the Union’s complaint alleges that the City unilaterally changed 

the rate of pay for sergeants assigned to the IAU, we proceed to determine whether an 

enforceable past practice existed under our standards. 

 

 It is undisputed that in accordance with long standing past practice, when bargaining unit 

members having the rank of a supervisor were assigned to the IAU or other investigative unit, 

the member’s rank was qualified by the term “detective” and the member received a 

commensurate salary increase for the duration of the assignment. Receipt of this benefit did not 

require performing supervisory duties as evidenced by the single employee staffing in the IAU 

for over fourteen years. The City contends that the assistant internal affairs officer is a “new” 

special assignment unburdened by history or past practice. We disagree. There is no meaningful 

difference between the work of the assistant internal affairs officer and that of previous special 

assignments to IAU. Nor, in our view, does simply dividing existing work between two 

employees establish a reasonable basis for ignoring past practice.
10

 Nor does Fabich’s standing 

as Bishop’s subordinate provide such a basis given Carroccio’s receipt of the benefit 

notwithstanding his position relative to Weston. Since we are not at liberty to “ignore the historic 

practice … in determining whether there has been a substantial change…” Board of Education 

of Region 16 v. State Board of Labor Relations, supra, 299 Conn. at 77,  we find that the Union 

has established a prima facie case and turn to the City’s waiver and laches defenses. 

 A union has an obligation to demand negotiations upon reasonable notice of a matter that 

involves mandatory topics of collective bargaining. Norwich v. Norwich Fire Fighters, 173 

Conn. 210 (1977).  A union is, however, relieved of this obligation when faced with a fait 

accompli. See Windsor Board of Education, Decision No. 4555 (2011); Town of Newtown, 

Decision No. 4112 (2006); Town of Trumbull, Decision No. 3928 (2003); East Hartford 

Housing Authority, Decision No. 3733 (1999); Town of Farmington, Decision No. 3237 

(1994); Thomaston Board of  Education, Decision No. 3008 (1992); City of Willimantic, 

Decision No. 1321 (1975). Otherwise, it would be forced to negotiate impact when the balance 

of the bargaining relationship has been illegally altered. City of New Haven, Decision No. 4656 

(2013); Town of Middlebury, Decision No. 2434 (1985).  Accordingly, we have long held that 

                                                 
 
9
  Conn. Gen. Stat. § 7-470(c) states, in relevant part: 

 

[T]o bargain collectively is the performance of the mutual obligation of the municipal employer . . 

. and the representative of the employees to meet . . . and confer in good faith with respect to 

wages,  hours and other conditions of employment . . . (emphasis added).   

 
10

 Fabich testified, in relevant part:   

 

[W]e’ll take a particular issue and [Bishop] will either assign it to me and I’ll take the ball [or] 

we’ll split up the responsibility and [Bishop] will take 50 percent and I’ll take 50 percent but we 

work as a team … [I]t’s two people doing the same job. 
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City of Norwich does not provide a basis for waiver where a union declines to request bargaining 

after the change has been implemented. Windsor Board of Education, supra; Town of 

Newtown, Decision No. 4112 (2006); City of Willimantic, Decision No. 1321 (1975). 
 

 The City contends that Baker’s May 21, 2015 memorandum was notice to the Union that 

the assistant internal affairs officer special assignment would not include a wage increase 

because it was directed only to “police” sergeants. We note, however, that neither Paquette’s 

memo of May 29, 2003 or Baker’s memo of February 5, 2015 required eligible applicants to hold 

detective rank or stated that the successful candidate would receive a pay adjustment yet Lopes 

and Bishop were afforded both detective rank and pay upon assignment to the IAU. Given our 

findings that the assistant internal affairs officer pay scale was not discussed during the 

interviews and that the parties never pursued Cooney’s recent suggestion of merging
11

 the patrol 

and detective pay scales,
 
the record is devoid of substantial evidence that a unilateral change was 

imminent. Since the change in question was a fait accompli prior to when the Union knew or 

reasonably should have known that Fabich would not receive detective sergeant’s wages upon   

assignment to the IAU, there was no opportunity to engage in bargaining on a level playing field.      

 

 With regard to the City’s laches defense, we find that the two to three month period 

between Fabich’s IAU assignment and the filing of the instant complaint does not establish 

inexcusable delay in the context of this case. Specifically, we find the Union’s actions 

understandable given the assurances Bishop and Myles offered in response to Fabich’s inquiries 

and the City’s past delays in providing the pay adjustment Fabich sought.   

 

 Based on the entire record before us, we find that the City unlawfully implemented a 

unilateral change to an established past practice involving a mandatory topic of bargaining 

absent an adequate defense. As to the issue of remedy, we find that traditional restoration of the 

status quo ante would best effectuate the policies of the Act.  
  

ORDER 

 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 

Relations by the Municipal Employee Relations Act, it is hereby 

 

ORDERED, that the City of Danbury shall: 

 

I. Cease and desist from failing to pay sergeant George Scott Fabich at the applicable 

contractual pay rate for a detective sergeant during his special assignment in the internal 

affairs unit of the Danbury Police Department.    

 

II. Take the following affirmative action which we find will effectuate the policies of the 

Act:  

 

                                                 
11

 Cooney’s proposal to eliminate “the pay scale differences between patrol Sergeant & Lieutenant and Detective 

Sergeant & Lieutenant” did not state whether the Union was proposing the lower or higher of the existing rates or 

some other variant. 
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A. Pay sergeant Fabich the difference between the applicable contractual pay rates for a 

sergeant and a detective sergeant retroactive to the starting date of his 2015 special 

assignment to the internal affairs unit of the Danbury Police Department. 

 

B. Post immediately and leave posted for a period of sixty (60) consecutive days from 

the date of posting, in a conspicuous place where the employees of the bargaining 

unit customarily assemble, a copy of this Decision and Order in its entirety. 

 

C. Notify the Connecticut State Board of Labor Relations at its office in the Labor 

Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty (30) days 

of receipt of this Decision and Order of the steps taken by the City of Danbury to 

comply herewith.  

 

CONNECTICUT STATE BOARD OF LABOR RELATIONS  

 

Barbara J. Collins 

Barbara J. Collins 

Acting Chairman 

 

Ann F. Bird   

Ann F. Bird  

Alternate Board Member  

 

Kenneth B. Leech 

Kenneth B. Leech   

Alternate Board Member  

 

  



10 

 

CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 16
th

 day of 

August, 2017 to the following:  

Attorney Stephen F. McEleney 

McEleney & McGrail      RRR 

20 Church Street, Suite 1730 

Hartford, CT 06103 

 

Attorney Lisa Banatoski Mehta    RRR  

Shipman & Goodwin LLP  

One Constitution Plaza 

Hartford, CT 06103 

 

     

    _____________________________ 

    Harry B. Elliott, Jr., General Counsel 
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