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DECISION AND ORDER 

 

 On October 2, 2014, Local 3946, Council 4, AFSCME, AFL-CIO (the Union) 

filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 

alleging that the Town of Glastonbury (the Town) violated the Municipal Employee 

Relations Act (MERA or the Act) when it unilaterally changed the working hours of 

employees at the Town’s Water Pollution Control Facility. 

 

 After the requisite preliminary steps had been taken, the parties entered into a 

partial stipulation of facts and exhibits and the matter came before the Labor Board for a 

hearing on October 6, 2016.  Both parties were represented, allowed to introduce 

evidence, examine and cross-examine witnesses, and make argument. Both parties filed 

post-hearing briefs on November 29, 2016.  Based on the entire record before us we 

make the following findings of facts and conclusions of law and we issue the following 

order. 
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FINDINGS OF FACT 

 

1. The Town is a municipal employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

material times has represented a bargaining unit of certain Town employees including 

those working at the Town’s Water Pollution Control Facility (WPCF). 

 

3. On November 5, 2013, the Town and the Union entered into a collective 

bargaining agreement (Ex. 6) with effective dates of July 1, 2013 through June 30, 2017, 

which provides, in relevant part: 

 

 2.0 MANAGEMENT RIGHTS 

 

 2.1 The Town has and will continue to retain, whether exercised or not, all of  

 the rights, powers, and authority heretofore had by it, except where such rights, 

 powers, and authority are specifically relinquished, abridged, or limited by the 

 provisions of this Agreement.  The Town shall have the sole and unquestioned 

 right, responsibility, and prerogative of management of the affairs of the Town 

 and direction of the working forces, including, but not limited to, the following: 

 

  (a) To determine the care, maintenance, and operation of equipment  

   and property used for and on behalf of the purposes of the Town. 

  . . .  

  (c) To discontinue processes or operations or to discontinue their  

   performance by employees. 

 

  (d) To select and to determine the number and types of employees  

   required to perform the Town’s operations. 

 . . .  

  

 6.0 HOURS OF WORK 

  

 6.1 The payroll week shall consist of forty (40) hours between 12:01 a.m. 

 Sunday and midnight Saturday for all regular full-time members of the Union.  

 Excluding the classification of custodial positions, the normal work schedule 

 is Monday through Friday, 7:00 a.m. to 3:30 p.m., including those changes in 

 hours mutually agreed to by the Union and the Division Superintendents. 

 . . . 

  

 7.0 OVERTIME 

 

 7.1 Time and one-half (1-1/2) shall be paid for all work performed: 

  (a) In excess of eight (8) hours in any one work day. 

  (b) In excess of forty (40) hours in any one work week. 

  (c) On the sixth consecutive work day as such. 
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 7.2 Double time shall be paid for all work performed on Sundays and holidays 

 as listed in this Agreement. 

 . . .  

  

 8.0 Stand-By and Call-Out Procedure 

 

 8.1 Because of the nature of Wastewater Treatment and Building Maintenance 

  activities, it is necessary to have employees assigned to emergency  

  standby . . .  

 

 8.2 Employees who are on active emergency standby, as designated by  

  supervision, shall be required to carry a paging device or phone.  In  

  addition, the employee will be paid a minimum five (5) hours pay at the  

  employee’s applicable overtime rate for each weekly duty assignment. For 

  each instance where the employee on active emergency standby and  

  returns to work after the regular work shift, the employee will be   

  paid, at the employee’s applicable overtime rate, a minimum of four  

  (4) hours pay. If during the initial four (4) hour period additional   

  calls are received, the individual will not be entitled to additional call in  

  pay. If during the initial four (4) hour period additional work is necessary  

  that requires the call in person to work more than four (4) hours, he/she  

  will be paid for that time at the applicable rate . . .  

 . . .  

  

 8.7 Because of the nature of Wastewater Treatment Plant operations it is  

  required that all Wastewater Division employees . . . must    

  participate in the seven (7) day on-call process. 

 . . . 

 

4. The WPCF is a municipal wastewater treatment plant that was constructed in 

1958 – 1959 and received major upgrades in 1972 and 2011. At all times relevant hereto, 

bargaining unit members assigned to the WPCF worked Monday through Friday and each 

member was assigned, on a rotating basis, to weeklong active emergency standby duty 

(standby or on-call duty) which required the member to be available to respond to 

emergencies at the WPCF and for which the member received pay for five hours at the 

member’s applicable overtime rate.  In the event an emergency occurred which required 

the on-call member to return to work, the member received additional compensation for 

such work as set forth in Section 8.2 of the collective bargaining agreement. 

 

5. From the late 1980’s to August 14, 2014, each member on on-call duty was also 

required to report to the WPCF for two and one-half (2½) hours on Saturdays, Sundays 

and holidays to perform certain functions
1
 and was compensated for such work at the 

member’s applicable overtime rate.
2
   

                                                 
1
 The non-emergency functions performed by employees on weekends and holidays originally included 

recording various instrument readings, changing 24 hour recording charts, and conducting certain sludge 
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6. At no point during the parties’ negotiations for the 2013-2017 collective 

bargaining agreement did the Town propose eliminating or modifying the work regularly 

performed Saturdays, Sundays, and holidays by employees on call at the WPCF. 

 

7. At some point during the budget process for the Town’s 2014 – 2015 fiscal year, 

Town sanitation superintendent Michael Bisi (Bisi) informed the Town manager that the 

regular work performed at the WPCF on Saturdays, Sundays, and holidays by on call 

employees was no longer necessary given the equipment upgrades that were completed in 

June, 2011. 

 

8. At a staff meeting on July 10, 2014, Bisi informed members of the bargaining unit 

that effective August 2, 2014, the regular work performed at the WPCF by on call 

employees on weekends and holidays would be eliminated. 

CONCLUSIONS OF LAW 

1. A unilateral change in a condition of employment involving a mandatory subject 

of bargaining constitutes a refusal to bargain unless the employer proves an adequate 

defense. 

2. A controlling provision in a collective bargaining agreement is an adequate 

defense to a claim of unlawful unilateral change. 

3. The Town violated the Act when it unilaterally eliminated the regular weekend 

hours of on-call employees at the WPCF. 

DISCUSSION 

 The Union contends that the Town violated Section 7-470(a)(4)
3
  of the Act when 

it eliminated certain maintenance work performed by bargaining unit members on 

weekends and holidays at the WPCF.  Specifically, the Union contends that for a period 

in excess of seventeen years, members regularly worked two and one-half hours each day  

on weekends and holidays at the facility as part of their scheduled term of emergency 

standby duty. While not addressed in the collective bargaining agreement, this work 

nevertheless was, the Union contends, a condition of employment established by past 

                                                                                                                                                 
processing operations.  Upgrades to WPCF equipment over time rendered much of this work unnecessary 

to the extent that by June, 2011, the work consisted of walking the facility and checking the equipment for 

problems. 

 
2
 Members performing this work did not receive the four (4) hour minimum set forth in Section 8.2 of the 

collective bargaining agreement but did receive double time in accordance with Section 7.2 for work 

performed on Sundays and holidays.   
 
3
 Conn. Gen. Stat. §§ 7-470(a)(4) states in relevant part: 

 

 (a)  Municipal employers . . . are prohibited from: . . . (4) refusing to bargain collectively in good 

 faith with an employee organization which has been designated . . . as the exclusive representative 

 of employees in an appropriate unit . . .  
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practice and as such, was not subject to unilateral elimination absent bargaining in 

accordance with the Act. 

 The Town argues that the Union did not prove the allegations articulated in its 

complaint, that the Union failed to establish a prima facie case of unlawful unilateral 

action, and that the Town’s actions were authorized under the management rights section 

of the collective bargaining agreement and in any event were de minimus.  Given the 

record before us, we find that the Town has failed to rebut a prima facie case of unlawful 

unilateral change and as such, we order appropriate relief. 

 

An employer violates the Act when, absent a defense, it unilaterally 

changes an existing condition of employment that is a mandatory subject 

of bargaining. Shepaug Valley Regional School District, … [Decision 

No. 4765 (2014)]; State of Connecticut, Judicial Branch, Decision No. 

4532 (2011); Norwalk Third Taxing District, Decision No. 3695 (1999); 

Bloomfield Board of Education, Decision No. 3150 (1993); City of 

Stamford, Decision No. 2680 (1988). A condition of employment may be 

established by past practice where the complainant shows that the 

employment practice was “clearly enunciated and consistent, [that it] 

endured[d] over a reasonable length of time, and [that it was] an accepted 

practice by both parties.” (Emphasis in original, internal quotation marks 

omitted). Board of Education of Region 16 v. State Board of Labor 

Relations, 299 Conn. 63, 73 (quoting Honulik v. Greenwich, 293 Conn. 

698, 719 n. 33 (2009)). A prima facie case of unlawful unilateral change 

requires proof that an employer unilaterally changed a past practice 

involving a mandatory subject. Shepaug Valley Regional School District, 

supra. A defense sufficient to rebut such a case includes a showing that an 

employer’s actions were de minimus or that the parties’ collective 

bargaining agreement affords express or implied consent to the unilateral 

action at issue. Region 16 Board of Education v. State Board of Labor 

Relations, supra, 299 Conn. at 74; City of New Haven, Decision No. 4735 

(2014).  

 

Town of Plymouth, Decision No. 4890 p. 3 (2016). See also State of Connecticut, 

Judicial Branch, Decision No. 4940 (2017);  City of Stamford, Decision No. 4832 

(2015); City of Ansonia, Decision No. 4836 (2015).   

 

 The primary issue in this case is whether the past practice
4
 at issue involved a 

mandatory topic of collective bargaining. In the past, we have declined to require 

bargaining over elimination of overtime work that was not part of regular employee work 

schedules. In Town of Westport, Decision No. 1602 (1977), we found that the municipal 

employer was not free to unilaterally reduce the summer weekly hours of golf course 

employed from 48 to 40  because “there was a long established custom for regular 

                                                 
4
 The Town does not appear to dispute that the practice of having the on-call employee work in the facility 

on Saturday, Sunday, and holidays for two and one half hours was clearly enunciated and consistent, 

endured over a reasonable length of time, and was an accepted practice by both parties. 
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overtime built in to the summer schedule.”  Id. at p. 4.  In subsequent cases, however, we 

noted that “unscheduled [voluntary] overtime is not a mandatory subject of bargaining; as 

such, the reduction or elimination of unscheduled overtime for purely economic reasons 

may be affected unilaterally . . . unless it has a substantial impact on the working 

conditions of employees beyond the deprivation of such overtime pay.”  City of New 

London, Decision No. 4214, p. 5 (2007); see also, Town of Wolcott, Decision No. 3682 

(1994); City of Waterbury, Decision No. 3250 (1994); City of Hartford, Decision No. 

1850 (1980).  The record in the instant case supports a conclusion that the overtime at 

issue was part of employee’s regular work schedules rather than unscheduled or 

voluntary.   

 At the outset of each calendar year, a WPCF supervisor would issue the on-call 

schedule which provided for seven or more occasions of weekend work per employee at 

regular intervals.  On call duty is mandatory and while employees are permitted to 

arrange for others to work their assignments, they are presumably subject to discipline if 

coverage is not forthcoming.  Lastly, the weekend and holiday maintenance work at issue 

was not contingent on the occurrence of emergencies or other external events.  In short, it 

was not “in addition to regularly scheduled hours . . . [but rather] involved regularly 

scheduled overtime built into the . . . schedule.”  Westport, supra at p. 4. 

 The Town’s reliance on our unscheduled overtime cases is misplaced.  Unlike the 

mandatory overtime that was part of employees’ regular work schedules in Town of 

Westport and the instant case, the overtime in City of Hartford, supra, was optional, was 

not available at the same time each week, and was available only if the complement of 

employees on a shift fell below a fixed level. Similarly, the overtime work in Town of 

Wolcott, supra, was neither mandatory nor part of regular employee work schedules.  

While the work at issue in City of New London, supra, was prescheduled,
5
 it was 

“assigned on an ad hoc basis outside of employees’ regular work schedules” and 

distinguishable from the situation in Town of Westport. Id. at pp. 5-6.   

 We find the maintenance work performed on weekends and holidays by members 

of the bargaining unit assigned to on-call duty substantially similar to the overtime in 

Town of Westport in that it was mandatory and necessarily part of employees’ regular 

work schedule.  Hours of work and wages are statutory topics
6
 and since there is no 

dispute as to the existence or extent of the practice concerning this work, we find that the 

Union has made a prima facie case of unlawful unilateral change and we turn to the 

Town’s remaining defenses. 

 A provision in a collective bargaining agreement authorizing an employer’s 

conduct is a valid defense to claim of lawful unilateral change because a union may 

contractually waive its statutory right to bargain provided the waiver is clear and 

unmistakable.  West Hartford Board of Education, Decision No. 4838 (2015); City of 

                                                 
5
 The municipal employer in City of New London hired public works supervisors in advance of its annual 

“Sailfest” and “Boats, Books, and Brushes” events.   

 
6
“The Act specifically states that ‘hours’ are a working condition that requires bargaining.”  Town of 

Stratford, Decision No. 4510, p. 20 (2011).   
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Hartford , Decision No. 4673 (2013); Waterbury Board of Education, Decision No. 

4337 (2008); see also NLRB v. Metropolitan Edison, 460 U.S. 693, 708 (1983).  We 

have long construed management rights provisions strictly in this regard, reasoning that 

“[i]n order for such a clause to place an item which is a mandatory subject of bargaining 

(e.g., a condition of employment) into the realm of management prerogative, the clause 

must make specific reference to the matter in dispute.” Town of Wethersfield, Decision 

No. 1418 p. 4 (1976); see City of Hartford, supra; Waterbury Board of Education, 

supra; State of Connecticut, Decision No. 2419 (1985); City of Hartford, Decision No. 

1425 (1976); City of New Haven, Decision No. 1342 (1975). 

 The Town contends that its right under Section 2.1 “[t]o discontinue processes or 

operations or to discontinue their performance by employer” and “[t]o select and to 

determine the number and types of employees required to perform the Town’s 

operations.” This case does not involve modified staffing levels or changes to the nature 

of the work unit members have performed for many years. Since this general language 

does not refer to employee work hours or schedules, it fails to specifically authorize the 

change at issue in this case and as such does not constitute a waiver of the Union’s right 

to bargain under the Act.   

 Since weekly on-call assignments continue, the Town argues that the Union has 

failed to prove the allegation in its complaint that weekend “standby and call-out hours 

on Saturday and Sunday at the WPCA” were eliminated.  We disagree.  Under our 

regulations, pleadings are construed liberally and variances between allegations and proof 

are immaterial absent prejudice to a party or the Labor Board.
7
  The work in question was 

always performed by the scheduled on-call employee and as such, the description in the 

complaint fairly apprised the Town of the Union’s claims.  Nor do we find absence of 

express reference to holidays a material variance between pleadings and proof as the 

Town’s primary witness readily admitted that the work at issue was also always 

performed on holidays. 

 Lastly, we disagree with the Town’s contention that elimination of on-call 

employee’s weekend and holiday work at the WPCA was de minimus absent layoffs or 

other changes to the existing work schedule.  While employees may still be called back in 

emergencies, such work is not guaranteed unlike the work at issue that annually afforded 

all unit members regular additional annual compensation in excess of a week’s wages.  

                                                 
7
 Regs., Conn. State Agencies § 7-471-34 states: 

 

 All pleadings shall be liberally construed. 

 

  Regs., Conn. State Agencies  § 7-471-63 states, in relevant part: 

 

 (a)  A variance between an allegation in . . . a pleading in a prohibited practice proceeding and the 

 proof shall be considered immaterial unless it prejudicially misleads any party or the board.  

 Where a variance is not material, the board may admit such proof and the facts may be found 

 accordingly . . .  

  

 (b)  The board shall disregard all defects in pleading and procedure wherever this may be done 

 without impairing the substantial rights of any party, if justice so requires. 
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We do not view this condition of employment as negligible in the context of collective 

bargaining and so we reject the Town’s de minimus defense.   

 

 MERA and its federal counterpart are based on the same policies and “[t]he 

 underlying philosophy of the Labor Act is that discussion of issues between labor 

 and management serves as a valuable prophylactic by removing grievances, real 

 or fancied, and tends to improve and stabilize labor relations.”  Westinghouse 

 Electric Corp. v. NLRB (rejecting claim that a penny a cup increase in the price 

 of coffee was too insignificant to require bargaining), 369 F.2d 891, 895, rev’d en 

 banc, 387 F.2d 542 (1967), but quoted with approval in Ford Motor Co. v. 

 NLRB, 441 U.S. 488, 502 n. 14 (1979). 

 

City of Hartford, Decision No. 4685 p. 6 (2013). 

 

 Turning to the issue of remedy we find that make whole relief would best effect at 

the policies of the Act.  As such, we order reinstatement of the on-call weekend and 

holiday hours of on-call employees and lost wages resulting from the unilateral 

elimination of this work. 

 

ORDER 

 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby 

 

 ORDERED, that the Town of Glastonbury: 

 

1. Cease and desist from failing to afford emergency standby employees at the 

WPCF two and one-half hours work on Saturdays, Sundays, and holidays as existed prior 

to August 2, 2014. 

 

II. Take the following affirmative action which we find will effectuate the purposes 

of the Act:  

 

 A. Pay employees those amounts they would have regularly earned on 

 emergency standby on Saturdays, Sundays, and holidays had such hours of work 

 not been eliminated effective August 2, 2014, less any wages employees earned 

 for other work performed on said dates. 

  

 B. Bargain in good faith with the Union over any proposed elimination of 

 work performed by emergency standby employees at the WPCF on Saturdays, 

 Sundays, and holidays. 

  

 C. Post immediately and leave posted for a period of sixty (60) consecutive 

 days from the date of posting, in a conspicuous place where the employees of the 

 bargaining unit customarily assemble, a copy of the Decision and Order in its 

 entirety. 
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 D. Notify the Connecticut State Board of Labor Relations at its office in the 

 Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty 

 (30) days of receipt of this Decision and Order of the steps taken by the Town of 

 Glastonbury to comply herewith. 

 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

     Wendella Ault Battey 

     Wendella Ault Battey 

     Acting Chairman 

 

     Barbara J. Collins 

     Barbara J. Collins 

     Board Member 

  

     Ann F. Bird 

     Ann F. Bird 

     Alternate Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 7th 

day of August, 2017 to the following: 

 

Attorney J. William Gagne, Jr. 

1 Congress Street      RRR 

Hartford, CT  06114 

 

Attorney Lisa Banatoski Mehta       RRR 

Attorney Christopher E. Engler 

Shipman and Goodwin LLP 

One Constitution Plaza 

Hartford, CT 06103-1919     

  

   ______________________________  

   Harry B. Elliott, Jr., General Counsel 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

    

   

 

 

 

  

 


