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DECISION, CLARIFICATION OF BARGAINING UNIT 

AND DISMISSAL OF COMPLAINT 

 
 On December 2, 2015, Local 466 of Council 4, AFSCME, AFL-CIO (the Union) 

filed a complaint (MPP-31,878) with the Connecticut State Board of Labor Relations (the 

Labor Board) alleging that the City of Middletown (the City) had violated the Municipal 

Employee Relations Act (the Act) by making unilateral changes to the job description for 

the position of administrative secretary III and to the procedure for filling bargaining unit 

positions. On January 6, 2016, the Union filed a petition (ME-31,953) with the Labor 

Board seeking clarification of the existing Local 466 bargaining unit to include the 

position of administrative secretary III.   

 

  The cases were consolidated and after the requisite preliminary steps had been 

taken the matter came before the Labor Board for a hearing on October 24, 2016.  Both 

parties appeared, were represented by counsel and allowed to present evidence, examine 

and cross-examine witnesses and make argument. Both parties filed post-hearing briefs, 

which were received on January 23, 2017. Based on the entire record before us, we make 
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the following findings of facts and conclusions of law, issue the following order 

clarifying the bargaining unit and dismiss the complaint.  

 

FINDINGS OF FACT 

 

1. The City is an employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

material times has been the bargaining agent for a unit of certain City employees, 

including non-certified
1
 staff of the Middletown Board of Education (BOE). The 

applicable collective bargaining agreement (Ex. 8), effective July 1, 2014 through June 

30, 2017, provides, in relevant part: 

 

ARTICLE I 

RECOGNITION 

 

SECTION 1 The City recognizes the Union as the sole and exclusive 

bargaining agent … for all its employees, including cafeteria employees, 

excepting, however, that the teachers, paraprofessionals, firefighters, 

police officers, supervisory classes as determined by state statutes, part-

time
[2]

 employees, temporary employees, and workfare participants are 

excluded… 

…  

ARTICLE XIII 

VACANCIES 

 

Section 1 Three copies of a notice of every position vacancy, stating the 

location of the position and hours of work will be forwarded to the Union 

at least ten days prior to the closing date of said examination.   

… 

 

(A) The standard procedure for filling vacancies will be a citywide 

posting by the Human Resources Division of the Office of the 

General Counsel which will solicit transfers and/or departmental 

promotions and/or citywide promotions simultaneously. 

 

(B) The order of preference for filling vacancies … is: 

 … 

2. Transfer/demotion within the department… 

3. Promotion within the department… 

  4. Transfer/demotion within the City… 

5. Promotions within the City… 

6. Hiring outside the bargaining unit. 

 . . . 

                                                 
1
 Non-certified staff excludes teachers and school administrators. 

  
2
 Part-time employees are defined, in relevant part, as “employees who work less than 15 hours per week.” 

(Ex. 8).   
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APPENDIX B 

… 

 

CITY OF MIDDLETOWN  

LOCAL #466 JOB CLASSIFICATION LIST BY LOCATION… 

… 

…JOB TITLE     DEPARTMENT 

… 

…Administrative Secretary III  Varies - (BOE, Fire, Human Relations,  

     Parking, Police, Public Works, W&S) 

… 
 

(Footnote added).  
 

3. The written description (Ex. 9) for the position of administrative secretary III 

provides, in relevant part:  

 

Purpose of Position 

  

The purpose of this position is to perform complex and confidential 

administrative and secretarial functions in support of the Department 

Head/Director. 

 

Essential Duties and Responsibilities 

... 

 Prepares, transcribes, types and prepares (sic) correspondence and 

documents from rough notes, dictation and transcription equipment; 

prepares and types a variety of reports, records, documents and 

correspondence… 

 

 Assists in the preparation of the annual department budget… 

… 

 Develops and maintains confidential/restricted files, records, logs and 

databases…  

… 

 Observes strict confidentiality in maintaining restricted records and 

files. 

… 
 

4.  In recent years, the City has employed at least eleven persons in the position of 

administrative secretary III, six
3
 of which were excluded from the bargaining unit.    

                                                 
3
 The excluded positions included the administrative secretaries to the superintendent of schools, the 

assistant superintendent of schools, the BOE’s equal employment opportunity director (EEOD), and the 

BOE’s director of human resources. In 2006, the BOE eliminated the positions of assistant superintendent 

and administrative secretary to the assistant superintendent.   
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5. On June 9, 2009, the City and the Union entered into a written memorandum of 

agreement
4
 which provides, in relevant part, that “the position of EEO Administrative 

Secretary shall be added to the bargaining unit as a full-time position.”
  
 (Ex. 12). 

 

6. In 2011, Marco Gaylord (Gaylord) was appointed as the director of fine arts and 

operations (DFAO) in the central office of the BOE. The DFAO reports directly to the 

superintendent of schools and is responsible for evaluating art, music and theater teachers 

within the school district and overseeing the BOE’s school cafeteria and transportation 

departments. The cafeteria and transportation departments, respectively, are managed by 

a director and a manager who oversee day-to-day operations and employ approximately 

fifty-five bargaining unit members.  

 

7. Gaylord devotes roughly thirty-five percent of his time to tasks related to 

supervision or management of bargaining unit employees. Specifically, Gaylord assists in 

the preparation of proposed annual budgets for the departments under his supervision and 

submits recommended changes to the collective bargaining agreement to the BOE 

superintendent.
5
 Gaylord has attended budget meetings with the mayor but has never 

been a member of the City’s contract negotiating committee. Gaylord also investigates 

alleged violations of Titles VI, VII and IX of the Civil Rights Act of 1964 and Title IX of 

the Education Amendments Act of 1972
6
 and submits reports and recommendations to 

the EEOD. Gaylord is not a decision-maker at any step of the contractual grievance 

procedure and his disciplinary authority with regard to bargaining unit members is 

limited to the issuance of written reprimands. Gaylord has also investigated disputed 

claims for workers’ compensation benefits and consulted with the City’s legal counsel in 

that regard.  

                                                 
4
 The record is silent as to the existence of any dispute, pending or otherwise, at the time the parties entered 

into the memorandum of agreement. 

 
5
 The mayor is the chief executive in Middletown and the collective bargaining representative for all City 

departments, including the BOE. At all times relevant hereto, the City’s general counsel has been the 

mayor’s designated spokesperson in contract negotiations with the Union.  

 
6
 42 U.S.C. § 2000d (Title VI) provides, in relevant part:  

 

No person in the United States shall, on the ground of race, color, or national origin, be 

excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving Federal financial assistance. 

42 U.S.C. § 2000e-2 (Title VII) provides, in relevant part:  

 

It shall be an unlawful employment practice for an employer-- 

 

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 

against any individual with respect to his compensation, terms, conditions, or privileges 

of employment, because of such individual's race, color, religion, sex, or national origin 

… 

 

20 U.S.C. § 1681(a) (Title IX) provides, in relevant part:  

 

No person in the United States shall, on the basis of sex, be excluded from participation 

in, be denied the benefits of, or be subjected to discrimination under any education 

program or activity receiving Federal financial assistance… 
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8. In 2015, the City created an administrative secretary III position to work with the 

DFAO and  by vacancy announcement issued November 6, 2015, the City gave notice 

that it was accepting applications for an administrative secretary III to work 19 hours per 

week in the Fine Arts and Operations Office. The City did not notify the Union of the 

opening nor did it solicit bargaining unit members for transfer or promotion. (Ex. 10).  

 

9. On March 31, 2016, the City hired Diann Amici (Amici) from outside the 

bargaining unit to work as the DFAO administrative secretary III. Amici performs 

administrative work for Gaylord, including recording and transcribing Gaylord’s 

investigatory interviews, gathering video recordings, and preparing materials relating to 

workers ’ compensation investigations. Amici has not attended any contractual grievance 

hearings, nor has she had been involved with any budget-making or collective bargaining 

activities or handled any related materials such as contract proposals.
7
 

 

10. At all times relevant hereto, the City has contended that Amici is a confidential 

employee
8
  and excluded from the bargaining unit.  

 

CONCLUSIONS OF LAW 

 

1. The position of administrative secretary III is included in the bargaining unit 

represented by Local 466 of Counsel 4 AFSCME, AFL-CIO. 

 

2. An employer’s unilateral change to an existing condition of employment  

involving a mandatory subject of bargaining will constitute a refusal to bargain in good 

faith and a prohibited practice under the Act absent an adequate defense. 

 

3. The failure or refusal of a party to comply with a valid settlement agreement is a 

practice prohibited by the Act. 

 

4. The Union failed to meet its burden to establish a fixed and definite practice for 

posting and filling administrative secretary III positions and to establish that the 

memorandum of agreement resolved a pending grievance or similar dispute. 

 

DISCUSSION 

 

 The Union has petitioned to clarify its existing bargaining unit to include the 

administrative assistant III position occupied by Amici. In addition, the Union contends 

that the City violated the Act by making unilateral changes to the written job description 

for that position and the established practice for filling bargaining unit positions and by 

failing to comply with valid settlement agreement. The City denies violating the Act and 

argues that the DFAO’s administrative secretary has, or will have, sufficient access to 

                                                 
7
 Amici was hired after budget proposals for fiscal year 2015-2016 were submitted and negotiations for the 

current collective bargaining agreement had concluded.  

8
 Exclusion from the bargaining unit is warranted for positions that require significant work with 

confidential information related to collective bargaining. See Town of Newtown, Decision No. 4786 (2015) 

and cases cited therein.   
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enough confidential material to warrant exclusion from the bargaining unit. Based on the 

entire record before us, we find that while the administrative secretary III position at 

issue is within the bargaining unit, the City did not violate the Act as alleged. 

 

 The petition in this case is governed by our reasoning in Town of Monroe, 

Decision No. 1360 p. 2 (1976), that “[w]hen clarification of a unit is in issue, the Board’s 

function is limited to deciding whether the claimed positions fall within an existing 

certified unit.” See also State of Connecticut Board of Trustees, Community Technical 

Colleges, Decision No. 4480 (2010); Town of Suffield, Decision No. 4413 (2009); 

Norwich Board of Education, Decision No. 4225 (2007); Town of New Fairfield, 

Decision No. 3857 (2002); City of Meriden, Decision No. 2811 (2001); Town of West 

Hartford, Decision No. 3839 (2001); Town of Plainville, Decision No. 3310 (1995). The 

bargaining unit at issue consists of all City employees, excepting teachers, 

paraprofessionals, firefighters, police officers, certain supervisory classes, and part-time, 

temporary and workfare employees. Administrative secretary III is not mentioned in the 

list of exempted City job classifications and since “the position fits the definition of a 

bargaining unit employee, it is included.” Town of West Hartford, supra at 5.   
 

 Nor does the record support Amici’s continued exclusion from the unit on the 

basis of confidentiality. “[Denying] … an employee … collective bargaining rights is not 

an inconsequential act and we will not do so without sufficient justification.” City of 

Norwich, supra. “[E]xclusion from the bargaining unit requires that the confidential work 

include matters directly involving employment relations and the collective bargaining 

process” and exclusion will be denied “[where the] evidence … does not show that … 

[the] … employee works in any significant way with such confidential material.” City of 

Bristol, Decision No. 1003 p. 6 (1971); see also Town of East Haven, Decision No. 4757 

(2014); City of Norwich, Decision No. 4584 (2012); Town of Newtown, Decision No. 

3607 (1998); Brooklyn Board of Education, Decision No. 2672 (1988).  

 

 Notwithstanding the appearance of the term “confidential” in the administrative 

secretary III job description, the record before us reveals that Amici has not handled 

confidential materials related to collective bargaining or that she likely to do so under the 

current organizational scheme. The mayor, through his general counsel, represents the 

City in contract negotiations and Gaylord’s role in that process is limited to submitting 

recommended proposals to the superintendent of schools. Two human resources directors 

administer the contractual grievance steps and the EEOD is responsible for issuing 

reports with regard to civil rights complaints. In short, Amici’s access to information and 

materials is unlikely to compromise the City’s position because Gaylord has little or no 

involvement in collective bargaining on the City’s behalf. Furthermore, We also note the 

absence of any showing that the administrative secretary III positions excluded from the 

bargaining unit were insufficient to perform the required confidential work because a 

municipal employer “cannot, by fragmenting and scattering confidential work among a 

large number of secretaries proliferate the confidentiality exclusion.”  City of Bristol, 

supra. 

 

 Standing alone, our finding that the position at issue falls within the bargaining 

unit does not establish unlawful unilateral action by the City. “An employer violates the 

Act when, absent a defense, it unilaterally changes an existing condition of employment 

that is a mandatory subject of bargaining.” State of Connecticut Judicial Branch, 
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Decision No. 4940 p. 7 (2017). In order to prevail, however, a complaining union “must 

show that there was an existing fixed practice prior to the alleged change and a clear 

departure from that practice.” City of New Haven, Decision No. 4739 p. 5 (2014); see 

also New Haven Board of Education, Decision No. 4919 (2016); Town of Newton, 

Decision No. 4112 (2006); Norwalk Third Taxing District, Decision No. 3695 (1999); 

Milford Board of Education, Decision No. 3333 (1995). The record before us is devoid 

of evidence of a fixed and definite practice for posting and filling administrative secretary 

III positions and without such proof, the City’s actions with regard to hiring Amici at 

most amount to a breach of Article XIII, a matter over which we ordinarily
9
 lack 

jurisdiction. See e.g., City of New Haven, Decision No. 4936 (2016); Hartford Board of 

Education, Decision No. 2141 (1982); Town of Plainville, Decision No. 1790 (1979); 

Newington Board of Education, Decision No. 1116 (1973). Nor does the Union claim 

that the duties and responsibilities of Amici’s position as set forth in the vacancy 

announcement substantially differ from those set forth in the administrative secretary III    

written job description. “As we have frequently held, if no change is proven, no further 

inquiry is warranted.” Town of Ridgefield, Decision No. 2891 p. 5 (1991); see also Town 

of Wallingford, Decision No. 2486 (1986). In sum, we find that the Union has not met its 

burden to establish a prima facie case of unilateral change in violation of the Act. 

 

 Lastly we address the Union’s claim that the City violated the 2009 memorandum 

of agreement and hence the Act when it purported to create an administrative secretary III    

position outside the bargaining unit. While it is well established that breach of a valid 

grievance settlement is a violation of §7-470(a)(6)
10

of the Act, “[f]or [the] section  . . .  to 

apply there must be a settlement.” City of Waterbury, Decision No. 1453 p. 3 (1977). 

“[W]here an agreement is not the result of “the settlement of an actual or intended 

grievance” or an arbitration, ‘the claimed breach of such an agreement is not within our 

jurisdiction’ per § 7-470(a)(6) of the Act.” Metropolitan District Commission, Decision 

No. 4126 p. 4 (2006) (quoting Town of Stratford, Decision No. 3587 p. 3 (1998)). Since 

there is no evidence in the record that the memorandum of agreement resolved a pending 

grievance or similar dispute, it is not a settlement within the meaning of the Act and we 

are without jurisdiction to assess whether it was breached.   
 

 For all of the above reasons, we issue the following order finding that the 

administrative secretary III position at issue is in the bargaining unit and dismiss the 

Union’s prohibited practice complaint.  

                                                 
9
 The Union did not allege or argue, nor do we find a basis for, a finding that the City repudiated the 

parties’ collective bargaining agreement. 

 
10

 Conn. Gen. Stat. §§ 7-470(a)(6) states, in relevant part:  

 

(a) Municipal employers ... are prohibited from: ... (6) refusing to comply with a 

grievance settlement, or arbitration settlement, or a valid award or decision of an 

arbitration panel or arbitrator . . .   
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ORDER  

 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby  

 

ORDERED that the position of administrative assistant III in ME-31,953 is 

included in the bargaining unit represented by Local 466 of Council 4, AFSCME, AFL-

CIO and the complaint in MPP-31,878 be, and the same hereby is, DISMISSED.   

 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

    Wendella Ault Battey  

    Wendella Ault Battey 

    Acting Chairman 

 

    Barbara J. Collins 

    Barbara J. Collins  

    Board Member 

 

    Ann F. Bird 

    Ann F. Bird  

    Alternate Board Member 
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CERTIFICATION 
 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 27
th

 

day of June, 2017 to the following: 

 

Kori Termine Wisneski, Deputy General Counsel  

City of Middletown            RRR 

245 deKoven Street 

Middletown, Connecticut 06457 
 

Attorney J. William Gagne, Jr. 

1 Congress Street           RRR 

Hartford, CT  06114 

 

Tricia Johnson, General Counsel 

AFSCME, Council 4 

444 East Main Street 

New Britain, CT  06051 

 

 

 

   __________________________________ 

   Harry B. Elliott, Jr. General Counsel 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

 

 


