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DECISION AND DECLARATORY RULING 

 

 On February 4, 2016, the State of Connecticut Office of Policy and Management, 

Office of Labor Relations (the State) filed with the Connecticut State Board of Labor 

Relations (the Labor Board) a petition (SDR-32,042) seeking a declaratory ruling that 

several contract proposals made by the Connecticut State Employees Association SEIU, 

Local 2001 (the Union) do not involve mandatory subjects of bargaining under the State 

Employee Relations Act (SERA or the Act).
1
  

    

 After the preliminary administrative steps had been taken, the matter came before 

the Labor Board for a hearing on September 16, 2016. All parties appeared, were 

represented by counsel, and agreed to enter certain documents into the record. The parties 

filed post-hearing briefs, the last of which was received on October 20, 2016, and reply 

                                                 
1
 On February 23, 2016, the State filed a complaint (SEPP-32,068) alleging that submission of said 

proposals constituted a failure to bargain in good faith by the Union, which complaint was consolidated 

with Case No. SDR-32,042 and then withdrawn at the September 16, 2016 hearing. 
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briefs, the last of which was received on October 27, 2016.
2
  Based on the entire record 

before us, we make the following findings of fact and issue the following declaratory 

ruling.   

 

FINDINGS OF FACT 
 

1. The State is an employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

times relevant hereto was the exclusive representative of a bargaining unit (NP-9) of state 

police lieutenants and captains. (Ex. 6).  

 

4. The State Personnel Act, Conn. Gen. Stat. §§ 5-193 et seq., provides, in relevant 

part:  

 

Sec. 5-209. Compensation for Performance of duties of higher job 

classification. Any state employee … who is assigned … duties and 

responsibilities of a job classification higher than the class in which the 

employee is placed, which assignment has been approved by the 

Commissioner of Administrative Services, and who works in such 

assignment on a continuous basis for a period of more than sixty working 

days, shall be compensated for such time in excess of sixty days at a rate 

in the higher class... 

… 

 

Sec. 5-230. Working test periods. The Commissioner of Administrative 

Services shall establish appropriate working test periods . . . for the 

various classes of positions … At any time during the working test period, 

after fair trial, the appointing authority may remove any employee if, in 

the opinion of such appointing authority, the working test indicates that 

such employee is unable or unwilling to perform his or her duties…. 

(Exs. 10, 11). 

 

3. The State and the Union were parties to a collective bargaining agreement with a 

terminal date of June 30, 2012. Sometime prior to March of that year, the parties 

negotiated a successor agreement, with effective dates of July 1, 2012 through June 30, 

2016, and which provided, in relevant part: 

 

ARTICLE 9 

WORKING TEST PERIOD 

… 

 

Section Two.  (a)  Both the initial and promotional working test period for 

classes covered by this Agreement shall be one (1) year. 

… 

                                                 
2
 The State did not formally withdraw complaint number SEPP-32,068. However, we deem that complaint 

withdrawn based on the State’s representations to that effect and the fact that no briefs were filed in that 

matter.   



 3 

 

Section Three. The Working Test Period may, with the approval of the 

Commissioner of Administrative Services or designee, be extended on an 

individual basis for a definite period of time not to exceed six months. 

 

Section Four.  Dismissal during the initial working test period or failure 

of a promotional working test period shall not be subject to the grievance 

or arbitration procedure.   

 . . .  

 

ARTICLE 16 

TEMPORARY SERVICE IN A HIGHER CLASS 

 

Section One. An employee who is assigned to perform temporary service 

a higher class shall, commencing with the thirty-first consecutive working 

day, be paid for such work retroactive to the first such day at the rate of 

the higher class as if promoted thereto, provided such assignment is 

approved by the Commissioner of Administrative Services or designee. 

 

…  

 

Section Three.  An appointing authority making a temporary assignment 

to a higher class shall issue the employee written notification of the 

assignment and shall immediately forward the appropriate form seeking 

approval of the assignment from the Commissioner of Administrative 

Services or designee in writing. 

 

Section Four.  If, on or after the thirty-first consecutive working day of 

such service, the Commissioner of Administrative Services or designee 

has not approved the assignment, the employee upon request shall be 

reassigned to his/her former position, subject to the provisions of Section 

Five. 

 

Section Five. In the event the Commissioner of Administrative Services 

or designee disapproves the requested assignment on the basis of his/her 

judgment that the assignment does not constitute temporary service in a 

higher class, the employee shall continue working as assigned with 

recourse under the appeal procedure for reclassification but not under the 

grievance and arbitration procedure.  The form certifying the assignment 

will specify the rights and obligations of the parties under Sections Four 

and Five. 

… 

 

 (Ex. 6). 

 

5. On or about March 27, 2012, the director of the State’s Office of Labor Relations 

submitted to both houses of the Connecticut General Assembly the 2012-2016 successor 

collective bargaining agreement together with a statement of the estimated funds needed 

to implement the agreement and a “Supersedence Appendix” which identified Articles 9 
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and 16 as conflicting, respectively, with §§ 5-230 and 5-209 of the General Statutes.
3
 (Ex.  

7).  

 

6. In December, 2015, the Union submitted written proposals to the State during 

negotiations for a successor to the 2012-2016 collective bargaining agreement, which 

proposals state, in relevant part: 

 

Article 9 Working Test Period 

 

… 

 

Section Two (a) The promotional working test period for classes covered 

by this Agreement shall be six (6) months… 

 

Section Three.  Insert “not to exceed three (3) months.” 

 

Section Four. Delete 

 

New Section. Only events that occur within the specific time period of the 

promotional working test period or its extension, if any, may be taken into 

account in reviewing performance during the working test period. 

 

 … 

 

Article 16 Temporary Service in a Higher Class 

 

Section One.  Delete “provided such assignment is approved by the 

Commissioner of Administrative Services or designee.” Place period after 

the word “thereto”. 

 

… 

 

Section Three.  Delete 

 

                                                 
3
 Section 5-278(b) of SERA provides, in relevant part:  

 

(b) Any agreement reached by the negotiators … together with a request for funds 

necessary to fully implement such agreement and for approval of any provisions of the 

agreement which are in conflict with any statute or any regulation of any state agency, 

and any arbitration award, issued in accordance with section 5-276a, together with a 

statement setting forth the amount of funds necessary to implement such award, shall be 

filed by the bargaining representative of the employer with the clerks of the House of 

Representatives and the Senate within ten days after the date on which such agreement is 

reached or such award is distributed. The General Assembly may approve any such 

agreement as a whole by a majority vote of each house or may reject such agreement as a 

whole by a majority vote of either house. The General Assembly may reject any such 

award as a whole by a two-thirds vote of either house if it determines that there are 

insufficient funds for full implementation of the award . . .  
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Section Four. Delete and insert: “on or after the thirty-first consecutive 

day of such service, the employee upon request shall be reassigned to 

his/her former position.[”]   

 

Section Five. Delete. Insert: “an employee may grieve and arbitrate 

whether any assignment is an assignment constituting service in a higher 

class.”  

… 

 

(Exs. 8, 9).  

 

DISCUSSION 

 

 The State contends that the Union’s proposals do not involve mandatory subjects 

of bargaining because, if implemented, they would circumvent the authority of the 

commissioner of the Department of Administrative Services (commissioner) under §§ 5-

230 and 5-209 of the State Personnel Act  to establish working test periods and to 

approve temporary appointments to higher job classifications.  

 

 The Union responds that its proposals involve mandatory subjects because they 

affect terms and conditions of employment which have not been removed from the ambit 

of collective bargaining by §5-272 of the Act.
4
   Furthermore, the Union argues, the 

enactment of SERA divested the commissioner of her statutory discretion over working 

test periods and assignments to higher job classifications by imposing a statutory duty to 

bargain with the Union. After careful review, we agree with the State and conclude that 

the proposals at issue do not involve mandatory subjects of bargaining.  

 

 “Mandatory subjects of bargaining are those about which the Act requires both 

parties to negotiate in good faith.” Board of Trustees for Community Technical 

Colleges, Decision No. 2901-A p. 2 (1992) (citing West Hartford Education Association 

v. DeCourcy, 162 Conn. 566 (1972)). “[W]e distinguish mandatory and non-mandatory 

subjects by using a balancing test derived from … DeCourcy, [162 Conn. at 583-584], 

which compares the directness and depth of impingement on conditions of employment 

with the extent of the employer's need for unilateral action without negotiation to serve or 

preserve an important policy decision.” City of Hartford, Decision No. 4719 p. 6 (2014); 

see also Town of Windsor, Decision No. 3435 (1996); Town of East Haven, Decision 

No. 1279 (1975). “Apart from the DeCourcy . . . balancing test, [however,] we have 

                                                 
4
 Section 5-272 of SERA provides, in relevant part:  

 

 (c)  For the purposes of [the Act] . . . to bargain collectively is the performance of the mutual 

 obligation . . . bargain in good faith with respect to wages, hours and other conditions of 

 employment, except as provided in subsection (d) of this section . . .  

 

(d) Nothing herein shall diminish the authority and power of … the Department of 

Administrative Services … to establish, conduct and grade merit examinations and to rate 

candidates in order of their relative excellence from which appointments or promotions 

may be made to positions in the competitive division of the classified service of the 

state…  The establishment, conduct and grading of merit examinations, the rating of 

candidates and the establishment of lists from such examinations and the appointments 

from such lists shall not be subject to collective bargaining. 
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recognized that in certain circumstances a subject may be removed from the realm of 

mandatory bargaining by other statutory requirements.” Connecticut State Employees 

Association (P-3B Unit), Decision No. 2804-A, p. 6 (1991); see also State Employee 

Bargaining Agent Coalition, Decision No. 3543 (1997); Connecticut State Employees 

Association (P-3B Unit), Decision No. 2901-A (1992). 

 

Aside from what the duty to bargain in labor relations statutes may 

otherwise require … the borders of negotiability are sometimes affected or 

fixed by statutes other than the labor relations statutes themselves and … 

these other statutes must be accorded their intended force and effect… 

[W]e must be careful as the administrative agency charged with the 

enforcement and interpretation of the … Act, that we do not act with a 

myopic view of the statutes as a whole. Rather, we must and shall proceed 

with full awareness of the presumption that the Legislature enacts statutes 

in view of other existing statutes and that when viewed together, the set of 

state statutes as a whole are intended to be read so as to make one 

consistent body of law.  

 

Connecticut State Council of AFSA Locals, AFL-CIO, Decision No. 2225 p. 5 (1983) 

(Internal citations omitted); see also Connecticut State Employees Association (P-3B 

Unit), supra.   

 

 Viewed without reference to statutory frameworks other than SERA, there can be 

no doubt that the Union’s proposals either directly involve or substantially impact, 

negotiable terms and conditions of employment. Our task, however, is to determine 

whether these proposals involve mandatory subjects of bargaining under SERA as 

enacted, which includes consideration of other existing statutes, including relevant 

provisions of the State Personnel Act, Conn. Gen. Stat. § 5-193 et seq. Enacted in 1967,
 

the State Personnel Act “established a civil service system based upon principles of 

merit…” Engle v. Personnel Appeal Board, 175 Conn. 127, 131 (1978). When the 

General Assembly enacted SERA in 1975 and “for the first time, granted state employees 

the right to bargain collectively”,  State Management Assn. of Connecticut, Inc. v. 

O'Neill, 204 Conn. 746, 747-748 (1987), the legislature was presumably aware of the 

provisions of the State Personnel Act. See McCoy v. Commissioner of Public Safety, 300 

Conn. 144, 160 (2011) (“legislature is presumed to have acted with knowledge of 

existing statutes and with an intent to create one consistent body of law” [internal 

quotation marks omitted]), citing Brown & Brown, Inc. v. Blumenthal, 297 Conn. 710, 

725 (2010). see also Wilson v. Cohen, 222 Conn. 591, 598 (1992) (“[E]nactments by the 

General Assembly are presumed to repeal earlier inconsistent ones … only when the 

relevant statutes cannot stand together...”).  

 

 We need not construe SERA as repealing §§5-209 and 5-230 of the State 

Personnel Act or as otherwise divesting the commissioner of administrative services of 

her statutory authority because SERA’s supersedence process allows both statutory 

frameworks to exist as one consistent body of law. When the legislature approves a 

proposed collective bargaining
 
agreement after having been expressly apprised of terms 

 “which … conflict with any statute...”, the terms of such agreement “shall prevail” 

notwithstanding the conflict. Conn. Gen. Stat. § 5-278(b), (e). See Cox v. Aiken, 278 

Conn. 204, 216-218 (2006); Nagy v. Employees’ Review Board, 249 Conn. 693, 707 



 7 

(1999); State College American Assn. of University Professors v. State Board of Labor 

Relations, 197 Conn. 91, 99 (1985); Board of Trustees v. Federation of Technical 

College Teachers, 179 Conn. 184, 191 (1979); State of Connecticut, Decision 4606 

(2012). The supercedence process would be largely unnecessary if SERA replaced or 

repealed all prior inconsistent legislative enactments governing terms and conditions of 

employment of state workers. It is well established that   “statutes [are] construed, if 

possible, such that no clause, sentence or word shall be superfluous, void or insignificant, 

and that every sentence, phrase and clause is presumed to have a purpose.” Gilmore v. 

Pawn King, Inc., 313 Conn. 535, 543 (2014) quoting
 
 Hopkins v. Pac, 180 Conn. 474, 

476,   (1980).  

 

 The Union’s Article 9 proposals seek to reduce the working test period to six 

months, to reduce potential extensions in individual cases to three months, and to subject 

employment termination during the working test period to the contractual grievance 

procedure. With regard to Article 16, the Union proposes removing the requirement for 

commissioner approval of temporary assignments to higher classifications and resolving 

classification determination disputes through the contractual grievance procedure. These 

proposals conflict with Sections 5-230 and 209 of the State Personnel Act, to the extent 

they deprive the commissioner of administrative services of statutory authority to 

establish appropriate working test periods and to approve assignments to higher 

classifications. See, e. g. Engle v. Personnel Appeal Board, supra, 175 Conn. at 131-132. 

Since these proposals would require legislative approval through the supercedence 

process to become enforceable provisions of a collective bargaining agreement and since 

that process requires the consent of both parties,
5
 we conclude that the proposals at issue 

are not mandatory subjects of bargaining under SERA.    

  

  In sum, we find that the Union’s Article 9 proposal seeks to deprive the 

commissioner of her authority under § 5-230 to establish working test periods and to 

replace a statutory process with consensual arbitration. Similarly, we find that the 

commissioner’s authority under § 5-209 to approve temporary work assignments 

necessarily includes the discretion to determine when such assignments constitute service 

in a higher classification. We further find that the Union’s proposal with respect to 

Article 16 shifts that discretion from the commissioner to a private arbitrator. Since these 

proposals would require notice to and approval by the legislature through the 

supercedence process set forth in Section 5-278, we conclude that they concern 

nonmandatory subjects of bargaining. While the State may, as it has in the prior 

collective bargaining agreement, bargain over these proposals and submit the resulting 

agreement to the legislature with any required statements pursuant to Section 5-278(b), it 

has the right to decline to do so. 

                                                 
5
 The requirement in Section 5-278(b) for “a request for approval of any provisions  … which are in 

conflict with any statute” applies only  to a negotiated “agreement”, and not an interest “arbitration award”. 

Section 5-278(g)(1) states that “[n]nonmandatory subjects of bargaining shall not be subject to the [interest 

arbitration] procedures” in SERA.  



 8 

 

DECLARATORY RULING 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 

Labor Relations by the State Employees Relations Act, it is hereby  

 

DECLARED that the Union’s proposals pertaining to Articles 9 and 16 of the 

parties 2012 through 2016 collective bargaining agreement do not concern mandatory 

subjects of bargaining.  

 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

     Patricia V. Low 

     Patricia V. Low 

     Chairman 

 

     Wendella Ault Battey 

     Wendella Ault Battey 

     Board Member 

 

     Robert A. Dellapina 

     Robert A. Dellapina 

     Alternate Board Member  
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Attorney Robert J. Krzys 
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New Hartford, CT  06057 

 

Attorney Floyd J. Dugas 

Berchem, Moses & Devlin, P.C.   RRR 

75 Board Street 

Milford, CT  06460 

 

Lisa Grasso Egan, Undersecretary for Labor Relations 

Office of Policy and Management  

450 Capitol Avenue, MS#53OLR 

Hartford, CT  06106 

 

Tammy Kowalski 
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