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DECISION AND DISMISSAL OF COMPLAINT 
 
 On November 10, 2014, Local 3144, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the City of New Haven (the City) violated the Municipal Employee 
Relations Act (MERA or the Act) by transferring the work of the web designer outside 
the bargaining unit. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on June 11, 2015 and October 21, 2015.  Both parties were 
represented, allowed to introduce evidence, examine and cross-examine witnesses, and 
make argument.  Both parties filed post-hearing briefs, the last of which was received on 
February 2, 2016.  Based on the entire record before us, we make the following findings 
of fact and conclusions of law and we dismiss the complaint. 
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FINDINGS OF FACT 
 
  
1. The City is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
material times has represented a bargaining unit of certain City employees. 
 
3. Prior to his death in April 2014, Bruce Gormany (Gormany) was a personal 
computer support technician (PCST) in the City’s office of information technology (IT), a 
bargaining unit position for which the job description (Ex. 23) provides, in relevant part: 
 
 NATURE OF WORK 
 
 . . . This position supports, maintain, troubleshoots and reports issues regarding 
 computer systems, hardware and computer peripherals.  Work involves 
 installation and configuration of PC hardware and software products and support 
 and maintenance of user accounts . . .  
 
4. For at least ten years prior to his retirement on October 31, 2014, Andrew 
Kardana (Kardana) held the bargaining unit position of  web designer in IT for which the 
job description (Ex. 4) provides, in relevant part: 
 
 NATURE OF WORK 
 
  This is a responsible professional and administrative position. The Web 
 Designer directs, establishes, designs and develops web applications, as well as 
 plans and implements the policies and procedures established by the organization 
 . . . A wide degree of creativity is expected . . .  
 
Immediately prior to his retirement, Kardana’s duties largely consisted of processing 
requests to update or post new information to the website, which requests and related 
correspondence were ordinarily sent to Kardana’s City email address. On or about this 
time City communications director Laurence Grotheer (Grotheer) and deputy chief of 
staff Patricia Lawlor (Lawlor) held positions outside the bargaining unit and would also 
update the website on occasion. 
  
5. Upon receiving notice of Kardana’s imminent retirement, City controller Daryl 
Jones (Jones)1 interviewed Kardana and determined that due to changes in technology 
and City resources, most of the work of the web designer position was obsolete and was 
no longer being performed and that the work could readily be performed by a PCST. 
After Kardana retired, the City maintained Kardana’s City email address to process 
website posting requests and Kardana’s work was performed by Jones as well as 
bargaining unit members Kim Futrell, Lisa Corrone-Mezzanotte, Chet Sawicki, and Gilda 
                                                 
 
1 Jones is not in the bargaining unit and IT reports to the controller’s office. 
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Herrera. When Jones worked on the website, he did so for approximately 10 to 15 
minutes per day.2   
 
6. On November 4, 2014, Union president Cherlyn Poindexter (Poindexter) visited 
IT and was told by a member of the bargaining unit that Jones was performing Kardana’s 
work on a continuing basis. By email that day to Jones and City labor relations director, 
Marcus Paca (Paca), Poindexter stated, in relevant part: 
 
 It has come to my attention that Daryl Jones has been doing the duties and/or 
 responsibilities of Local 3144 position of Web Designer . . .  
 
 On October 31st Andrew Kardana retired . . . the position hasn’t been posted 
 and/or discussed with the Union.  The duties and responsibilities of the Web 
 Master belong to Local 3144 and I demand that you cease and desist with 
 allowing non bargaining unit members to do bargaining unit work. 
 
 I would appreciate a written response to my request as soon as possible . . .  
 
(Ex. 6).   
 
7. By email to Paca on November 5, 2014 at 12:13 a.m., Jones stated, in relevant 
part: 
 
 Please be advised that I am not sure what Ms. Poindexter is referring too [sic] but 
 I will look into her request and get back to her with a response . . .  
 
By email to Jones, Paca and City mayor Toni Harp (Harp) that day at 10:46 a.m., 
Poindexter stated, in relevant part: 
 
 You know exact [sic] what I’m talking about regarding the Web Designer 
 position. Who are you going to investigate?  Yourself?  You have access to 
 Andrew’s email as well as his computer password, voice mail password and 
 you’ve been sitting at his desk doing the work he normally does.  The IT 
 Department has a history of subcontracting out our bargaining unit work so I 
 wanted to make sure that wasn’t happening again.  The last time the contractor 
 was on contract for over two year before we found out. 
 . . .  
 
(Ex. 7). 
 
8. By email to Poindexter, Paca, and Harp on November 7, 2014, Jones stated, in 
relevant part: 
 

                                                 
 
2 Jones testified that the bulk of this time is used to locate the file containing the new information to be 
posted. 



4 

 In response to your inquiring whether or not I am doing 3144 work.  The answer 
 is no . . .  
 
 As far as the web designer position, it is my understanding that [Paca] informed 
 you of my intentions for this position during your meeting with the mayor. 
 
(Ex. 8). 
 
9. By email to Jones and Paca on November 20, 2014, Poindexter stated, in relevant 
part: 
 
 It is my understanding that “you have no intention of filling the position of Web 
 designer.”  . . .  Once again someone is doing the day to day updating of the 
 website.  You’re right it’s against State Law not to post certain items on the 
 website in a timely manner but those posting [sic] doesn’t have to be done by you.  
 and as I understand it is being done by you . . .  
 
(Ex. 8). 
 
10. In May, 2015, the City gave notice that it was seeking to fill two “PC Support 
Analyst I” (PCDA I) positions in IT and assigned to those positions, respectively, the 
same salary ranges and City budget codes as the PCST position formerly held by 
Gormany and the web designer position formerly held by Kardana. The City considers 
these positions to be in the bargaining unit and the positions were filled prior to the 
October 21, 2015 Labor Board hearing in this case 
 

CONCLUSIONS OF LAW 
 

1. Absent an adequate defense, an employer commits an unlawful refusal to bargain 
and a prohibited practice when it unilaterally transfers bargaining unit work to non-
bargaining unit employees. 
 
2. An employer does not commit an unlawful refusal to bargain or a prohibited 
practice when it engages in subcontracting or transfer of bargaining unit work which does 
not vary significantly in kind or degree from what had been customary under past 
established proactive or is de minimus. 
 
3. The City did not unlawfully transfer bargaining unit work when its Controller 
periodically posted updates to the City website. 
 

DISCUSSION 
 

 The Union contends the City violated Section 7-470(a)(4) of the Act3 when Jones 
processed requests to update the City’s website after the bargaining unit web designer 
                                                 
3 Section 7-470(a)(4) provides: 
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retired.  In response, the City argues that the Union has failed to establish a prima facie 
case under City of New Britain, Decision No. 3290 (1995) and that the conduct at issue is 
de minimus.  Since we agree with this latter claim, we dismiss the Union’s complaint. 
 
 We continue to assess alleged illegal transfer of bargaining unit work under the 
standard set forth in City of New Britain, supra: 
 

The Union bears the initial burden of establishing a prima facie case that: (1) the 
work in question is bargaining unit work; (2) the subcontracting or transfer of 
work varied significantly in kind or degree from what had been customary under 
past established practice; and (3) the alleged subcontracting or transfer of work 
had a demonstrable adverse impact on the bargaining unit. Once a union has 
established a prima facie case the burden shifts to the employer to provide an 
adequate defense. City of Bridgeport, Decision No. 4706 (2014); City of New 
Haven, Decision No. 4656 (2013); Woodbridge Board of Education, Decision 
No. 4565 (2011); City of Bridgeport, Decision No. 4478 (2010). Such defenses 
may include the existence of a contractual provision which permits the 
subcontracting or transfer of the work; that the work removed from the bargaining 
unit is de minimus, or that the transfer was in keeping with established past 
practice. In addition, either party may argue that public policy may have an 
impact on the situation. Town of Enfield, Decision No. 4620 (2012); City of 
Bridgeport, Decision No. 4478, supra.  

 
Southington Board of Education, Decision No. 4879, p. 4. (2016); see also, City of 
Hartford, Decision No. 4854 (2015); West Hartford Board of Education, Decision No. 
4838 (2015); City of Stamford, Decision No. 4832 (2015). The parties do not dispute that 
the work formerly performed by Kardana is “work that is or may logically be done by the 
bargaining unit.” City of New Britain, supra at p. 36.  The City does claim, however, that 
since Grotheer and Lawlor also updated the website on occasion, there was no significant 
variance from what was customary under established practice.  Furthermore, relying on 
the absence of any layoffs in IT and the recent filling of two PCSA I positions,4 the City 
contends the necessary element of adverse impact is lacking. 
 
 We question the sufficiency of the record before us to support a finding that 
Jones’ website work was in keeping with an “employment practice that was ‘clearly 
enunciated and consistent, [that . . . ] endure[d] over a reasonable length of time, and [that 
. . . was] an accepted practice by both parties.’”  Board of Education of Region 16 v. 
State Board of Labor Relations, 299 Conn. 63, 79 (2010) (quoting, Honulik v. 
Greenwich, 293 Conn. 698, 719 n. 33). See Town of Plymouth, Decision No. 4890 
                                                                                                                                                 
 (a)  Municipal employer or their representatives or agents prohibited from: . . . (4)  refusing to 
 bargain collectively in good faith with an employee organization which has been designated in 
 accordance with the provisions of said sections as the exclusive representative of employees in an 
 appropriate unit. 
 
4 The Union contends that the City failed to properly negotiate with the Union before creating, posting, and 
filling the PCSA I positions. The Union filed a separate prohibited practice complaint contesting these 
actions, which complaint is pending. 
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(2016); City of Stamford, supra; Town of Farmington, Decision No. 4767 (2014). While 
we know Kardana performed this function for many years, we do not know how often 
Grotheer and Lawlor updated the website, for how long, or whether the Union had notice 
of this activity. Furthermore, while it appears that the City intends to have the newly 
filled PCSA I position(s) perform Kardana’s former duties, the Union contends that those   
positions were not properly created and are not in the bargaining unit. Since the parties 
have reserved submission of evidence on those issues for another prohibited practice 
proceeding, it is unclear whether Kardana’s position was lost through attrition arguably 
resulting in adverse impact. We need not resolve these issues, however, because even if 
we assume a prima facie case has been established, we find the transfer of work at issue 
to be de minimus and permissible under the Act. 
 
 The evidence before us establishes that Jones processed website update requests 
for 10 to 15 minutes per day after Kardana retired, activity we find negligible in the 
context of this case.  We need not determine whether any difference in the amount of 
time Jones worked on the website as compared with Kardana was attributable to changes 
in technology, redistribution of Kardana’s work among other unit members in IT, or City 
exercise of entrepreneurial control,5  because Jones’ website work was de minimus in our 
view. See, Town of Plymouth, supra; Southington Board of Education, supra; Borough 
of Naugatuck, Decision No. 2874 (1990).  Accordingly, we dismiss the Union’s 
complaint. 
 

ORDER 
 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby  
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 

    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 

 
 

                                                 
5 It is well established that there is no “duty to bargain collectively regarding such managerial decisions 
which lie at the core of entrepreneurial control” which include “such areas of discretion and policy as the 
mission of the agency, its budget, its organization and the assignment of its personnel, or the technology of 
performing its work.”  West Hartford Education Ass’n v. DeCourcy, 162 Conn. 566, 583 (1972).   
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      Ann Bird 
      Ann Bird 
      Alternate Board Member 
 

 
 
 

CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th    
day of October, 2016 to the following: 
 
Attorney J. William Gagne, Jr. 
1 Congress Street      RRR 
Hartford, CT  06114 
 
Attorney Scott B. Nabel, Human Resources Manager 
Office of Labor Relations     RRR 
165 Church Street 
New Haven, CT  06510 
 
 
  _______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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