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DECISION AND DISMISSAL OF COMPLAINT 
 
 On January 24, 2013, the International Association of Fire Fighters, Local 834 
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the 
Labor Board), amended on September 26, 2014, alleging that the City of Bridgeport (the 
City) had violated the Municipal Employee Relations Act (MERA or the Act) by  
reassigning Union officials in retaliation for engaging in protected activity.  
 
 After the requisite preliminary steps had been taken, the parties entered into a 
partial stipulation of facts and the matter came before the Labor Board for a hearing on 
September 8, 2014, June 19, 2015, September 4, 2015 and November 6, 2015. Both 
parties appeared, were represented by counsel and allowed to present evidence, examine 
and cross-examine witnesses, and make argument. Both parties filed post-hearing briefs, 
which were received on March 21, 2016 and reply briefs, which were received on April 
4, 2016. Based on the entire record before us, we make the following findings of fact and 
conclusions of law and we dismiss the complaint.   
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FINDINGS OF FACT 
 
1. The City is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
times relevant hereto has been the exclusive bargaining representative of all uniformed 
and investigatory positions within the Bridgeport Fire Department (BFD), excluding the 
deputy fire chief executive officer and fire chief. (Ex. 4).  

 
3. Since July 2003, Bridgeport firefighter Robert Whitbread (Whitbread) has been 
Union president and at all times has been on Union business leave during his regularly 
scheduled BFD work shifts in order to perform Union business.1 At all times relevant 
hereto, the Union executive board has consisted of Whitbread, lieutenant Nicholas 
Esposito (Esposito), and firefighters David Dobbs (Dobbs), Lawrence Donnelly 
(Donnelly), Phil Reeves (Reeves), and Andrew Fierlit (Fierlit).  
 
4. Since May 16, 2006, Brian Rooney (Rooney) has been fire chief and at all times 
relevant hereto has been responsible for the transfer of BFD personnel, including 
transfers from so-called “line” assignments in the various engine and ladder companies to 
“ancillary” assignments in the administrative, training and maintenance divisions.2  

 
5. The City and the Union were parties to a collective bargaining agreement (Ex. 4) 
with effective dates of July 1, 2009 through June 30, 2014 which provided in relevant 
part:   

 
ARTICLE 7 – UNION BUSINESS LEAVE 

 . . . 
 

Section 4 – The President of the Local shall be granted time off from duty 
with pay for the purpose of the administration of the contract and other 
labor relations matter (sic). 
 
   ARTICLE 8 – MANPOWER 
 
Section 1 – The minimum number of people allowed on each engine 
company on each platoon shall be . . .  
. . . 
b) The minimum number of people allowed on each truck company 
on each platoon shall be . . . 
. . .  

                                                 
1 Whitbread has not performed BFD work since his election as Union president, except on an overtime 
basis.  
  
2 Unlike line personnel, employees having ancillary assignments do not typically respond to fire calls.   
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Section 3 – In the event staffing should fall below the minimum staffing 
requirement after reassignment such shortage shall be filled by overtime in 
accordance with Article 11. 

  
 . . . 

 
    ARTICLE 11 – OVERTIME 
 

Section 1 – Intent. The City … and the Union agree to establish an 
overtime assignment system which shall be followed whenever overtime 
assignment(s) are required for on duty positions performing fire fighting 
duties … 
 
Section 2 – Definition. Line Personnel: City of Bridgeport employees 
who are assigned to fire fighting duties...  
 
Section 3 – Pay Rate. Any employee … who regularly performs fire 
fighting duties (“Line Personnel”), works in excess of the employee’s 
regularly assigned work week or work schedule …, shall be paid for such 
overtime at one-and-one-half (1½) times-the hourly rate which the 
employee receives for the employee’s regular assigned duties.[3] 

 
. . . 

ARTICLE 18 – SENIORITY 
 

Section 1 – Seniority … shall consist of the relative length of accumulated 
service of each employee in the employee’s respective classification… 

 
a) All vacancies created by retirement or promotion 

shall be filled first, by advertisement of the intent to 
fill said vacancy, then by offering said vacancy to 
the most senior applicant of appropriate rank.  

 
 … 

ARTICLE 25 – WAGES 
 . . . 

 
25.10 The shift differential shall be payable for hours actually worked on 
the night shift.  

 
ARTICLE 26 – PAY FOR ACTING  

IN A HIGHER CAPACITY 
 

                                                 
3 At all times relevant hereto, personnel assigned to the administrative, training and maintenance divisions 
were not eligible to fill “line” vacancies on overtime.   
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When … any employee acts in a higher capacity . . . the employee shall be 
paid . . . for the rank for which the employee is serving in an acting 
capacity. The following procedures for filling the Acting position of 
Lieutenant and Pumper Engineer on the line will be followed. 

 
1. Acting shall be filled by offering such assignment to 

qualified firefighters in order of their seniority in 
the company where the temporary vacancy exists. 

 . . . 
 

ARTICLE 26-A – PAY FOR 
OPERATORS OF H````EAVY EQUIPMENT  

 
… [W]hen a fire fighter is assigned to drive or tiller any ladder truck, such 
fire fighter, in addition to any salary provided … shall receive an 
additional 6% percent of that wage … The following procedures for filling 
the Acting position of Driver on the line will be followed. 

 
1. Acting shall be filled by offering such assignment to 

qualified firefighters in order of their seniority in 
the company where the temporary vacancy exists. 

 . . . 
 

ARTICLE 37 – MANAGEMENT RIGHTS 
 

Except as expressly modified or restricted by a specific provision of this 
Agreement, all … managerial rights, prerogatives, and functions are 
retained and vested exclusively in the City, including, but not limited to, 
the rights … to . . . transfer . . . personnel. . .  

 
 . . . 

MEMORANDUM OF UNDERSTANDING… 
Manpower “Max” Agreement 

 
… [T]he City and the Union agree that Article 8 Manpower …shall 
remain unchanged in regard to the minimum working staff level on duty 
per shift (A, B, C and D), citywide, assigned to platoons or companies of 
61 (min). For the term of this Agreement the Parties agree that the 
maximum working staff level on duty per shift (A, B, C and D), citywide, 
assigned or detailed to platoons or companies shall not exceed 65 
employees (max). 

 
  . . .  
 
  APPENDIX A – RULES AND PROCEDURES FOR OVERTIME 
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 … 
 
 Seniority List: The names of all “line personnel” … shall be placed on a 
 Citywide Overtime List which shall be used to distribute overtime … 
 
 . . . 
 
6. Prior to December 21, 2010, Rooney transferred 39 line personnel to ancillary 
assignments and Dobbs, Donnelly and Esposito were the sole Union officials so 
transferred during that period.4 (Exs. 22-24).  
 
7. On December 21, 2010, the parties’ representatives met to negotiate a successor 
collective bargaining agreement and the City’s negotiating committee included Rooney, 
the City’s chief executive officer, a labor relations specialist and the assistant to the 
mayor and the Union’s negotiating committee included Whitbread, Dobbs and Donnelly. 
During the meeting, the Union’s committee opposed a City proposal to permit ancillary 
personnel to work line overtime and Rooney responded that if or when Union committee 
members were in ancillary assignments, “they would not like it.” (Ex. 11).    
 
8. On January 8, 2011, Rooney transferred Phil Reeves from his line assignment at 
Engine Company 7 to the training division. (Ex. 23).  

 
9. By letter to City labor relations director Larry Osborne dated April 17, 2011, 
Whitbread stated that Rooney’s comments at the December 21 meeting were threatening, 
unprofessional, and made the Union’s committee members uncomfortable. (Ex. 11).  
 
10. On April 23, 2011, Rooney transferred Dobbs from Ladder Company 5 to the 
administrative division. (Ex. 22). 

 
11. On May 14, 2011, Rooney transferred Fierlit from Engine Company 4 to the 
training division.5 (Ex. 23).  

 
12. Immediately prior to December 27, 2012, Whitbread was assigned to a line 
position    on Engine 6, C shift, where he was the senior employee and eligible to receive 
the night shift differential and additional compensation when working in higher acting 
capacities. At this time, Whitbread worked approximately 30 overtime shifts per year.   
 
 13. On or before December 27, 2012, Rooney determined that in order to place 
twenty-one incoming recruits in line assignments6 without exceeding contractual staffing 
limits, three line employees had to be transferred to ancillary assignments.  
                                                 
4 Specifically, Rooney transferred 23 employees to assignments in the administrative, training and 
maintenance divisions in calendar years 2002 through 2007.  Dobbs was 1 of 7 employees transferred in 
calendar year 2008, Donnelly was the only such transfer in calendar year 2009, and Esposito was 1 of 8 
employees transferred in calendar year 2010. (Exs. 22-24).  
 
5 Rooney transferred 13 firefighters to ancillary assignments in calendar year 2011. (Exs. 22-24).  
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14.    On December 29, 2012, Rooney transferred Whitbread and firefighters Luigi 
Perelli (Perelli) and Isaias Rodriguez (Rodriguez), all of whom were on leave from their 
respective line assignments,7 to the maintenance division. On the same day, Rooney   
promoted firefighter Venus Scudder (Scudder) to the rank of provisional pumper 
engineer and transferred her from Engine Company 1 to another assignment creating a  
vacancy that was subject to the seniority provisions of Article 18 of the collective 
bargaining agreement. (Exs. 24-25).   

 
15. On January 16, 2013, deputy chief of operations Bruce Porzelt posted a notice 
advertising the vacancy created by Scudder’s promotion and Whitbread submitted a bid 
resulting in his transfer to Engine Company 1 on March 16, 2013. (Ex. 48). 

 
16. Between January 1, 2011 and August 30, 2014, Rooney transferred a total of 33 
BFD employees to assignments in the administrative, training and maintenance divisions. 
Dobbs, Reeves, Fierlit and Whitbread were the only serving Union officials so transferred 
during that period. (Exs. 22-24).  
 
17. At all times relevant hereto, the BFD incurred substantial costs for overtime 
compensation to personnel and from July of 2012 through June of 2013 these 
expenditures were in excess of three million dollars. 

 
CONCLUSIONS OF LAW 

 
1.  Employer discrimination and retaliation against employees for engaging in 
protected, concerted activity is a violation of the Act.  
 
2.  The City did not violate the Act by transferring Union officials to ancillary 
assignments within the Bridgeport Fire Department.    
 

DISCUSSION  
 

 The Union contends that the City violated Section 7-470(a)(1)8 of the Act by 
transferring Whitbread in retaliation for using Union business leave, which reduced or 
                                                                                                                                                 
6 At all times relevant hereto, the BFD assigned new recruits to line assignments to acquire practical 
firefighting experience. 
 
7 Perelli and Rodriguez had been absent on injury leave, respectively, since October 1, 2012 and October 
29, 2012. While Whitbread was ordinarily on Union business leave, on December 20, 2012, his work status 
was changed to injury leave although the record does not reflect whether Rooney was aware of this when   
the transfers were ordered. (Ex. 25). 
  
8  General Statutes § 7-470(a)(1) provides, in relevant part:  

 
Municipal employers or their representatives or agents are prohibited from: (1) Interfering, 
restraining or coercing employees in the exercise of the rights guaranteed in Section 7-468... 

 
 Section 7-468(a) states, in relevant part:  
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eliminated his eligibility to earn overtime, extra compensation for working in a higher 
acting capacity, holiday pay and a night shift differential. The Union further argues that 
the City unlawfully transferred Reeves, Dobbs and Fierlit in retaliation for the Union’s 
opposition to the City’s overtime proposal and/or Whitbread’s April 17, 2011 letter to 
Osborne. The City readily concedes that Rooney selected Whitbread for transfer because 
he does not ordinarily report for work, but denies that Whitbread’s transfer, or the others  
at issue, were motivated by anti-union animus. Based on the entire record before us, we 
agree with the City and dismiss the complaint.  
 

A complainant alleging that employees were discriminated against in their 
employment because of union activity has the initial burden of showing 
that the discriminatory action was taken because of these protected 
activities, or at least that the protected activities were a substantial factor 
in bringing about these adverse actions. Town of Greenwich, Decision 
No. 2257 (1983), aff’d O’Brien v. State Board of Labor Relations, 8 
Conn. App. 57 (1986); Connecticut Yankee Catering Co., Inc., Decision 
No. 1601 (1977). We determine whether the complainant has met this 
burden to establish a prima facie case of discrimination using an analytical 
framework such as is found in Wright Line, 251 NLRB 1083, enfd 622 
F.2d 899 (1st Cir. 1981), cert denied 455 U.S. 989 (1982). “A prima facie 
case includes proof that: (1) the employee engaged in protected, concerted 
activities; (2) the employer had knowledge of those activities; and (3) the 
employer harbored anti-union animus.” New Britain Board of Education, 
Decision No. 4290 p. 4 (2008). Once a prima facie case is established, we 
then address whether the employer has established an affirmative defense 
which may include proof that the employer would have pursued its course 
of conduct regardless of any anti-union motivation. City of Hartford, 
Decision No 3785 (2000); New Fairfield Board of Education, Decision 
No. 3327 (1995). 

 
City of Norwalk, Decision No. 4621 p. 6 (2012), appeal dismissed, 156 Conn. App. 79 
(2015). See also Town of Windham, Decision No. 4859 (2016); City of Hartford, 
Decision No. 4854 (2015); Town of Montville, Decision No. 4823 (2015); Town of 
Hamden, Decision No. 4404 (2009); Town of Wallingford, Decision No. 3999 (2004); 
Orange Board of Education, Decision No. 3417 (1996). 
 
 There is no question that use of contractual union business leave, opposition to a 
proposal in collective bargaining, and submission of a written objection to a perceived 
threat of retaliation are protected activities under the Act. Since the record reflects that 
the City was aware of these activities, we turn to the difficult question of animus.  

                                                                                                                                                 
 

Employees shall have . . . the right . . . to bargain collectively through representatives of their own 
choosing … and to engage in other concerted activities for the purpose of collective bargaining or 
other mutual aid or protection, free from actual interference, restraint or coercion.  
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In a case where the parties allege different reasons for the employer’s 
actions, it is incumbent upon the complainant to establish, as a prima facie 
case, that the employee’s protected conduct was a substantial or 
motivating factor in the employer’s decision. Only if the complainant is 
able to make such a showing does the burden shift to the employer to 
demonstrate, as an affirmative defense, that the decision would have been 
the same even in the absence of protected conduct. Windsor Locks Police 
Department, Decision No. 2836 (1990) citing Wright Line 251 NLRB 
1083 (1980). 

 
Town of Trumbull, Decision No. 3056 p.6 (1992). See City of New Haven, Decision No. 
4898 (2016); Town of Windham, supra; City of Hartford, supra. We have long 
recognized that proving animus is difficult.  

“In this day and age, discrimination is almost invariably conducted 
surreptitiously; employers who engage in this form of misconduct do not 
do so overtly.” Town of Watertown, Decision No. 3719 (1999). Proof 
“need not consist [of] direct evidence of improper motive. Such direct 
evidence is rarely available and the Union is entitled to the benefit of any 
inferences that are reasonable under the circumstances . . .” Connecticut 
Yankee Catering Co, Decision No. 1601 p. 5 (1977). “In this regard, the 
Labor Board considers indirect evidence of anti-union bias such as the 
timing of an employer’s decision in relations to the protected activity.” 
Town of East Haven, Decision No. 2830 (1990) . . .  

 
City of Hartford, supra at p. 9; see also Town of Montville, supra. 

 Our analysis of the motives underlying Whitbread’s transfer to the maintenance 
division begins with an assessment of the undisputed context existing at that time. The 
collective bargaining agreement required the City to hire overtime replacements when the 
absence of employees assigned to line positions caused staffing levels to fall below the 
minimums set forth in Art. 8. Furthermore, to the extent that the City continued to afford 
new recruits experience in line positions, it was required to reassign existing line 
employees where recruit assignment would otherwise cause line staffing levels to exceed   
the maximum specified in the collective bargaining agreement.9 The parties do not 
appear to dispute that assignment of three employees to ancillary divisions was necessary 
in December of 2012 if the new recruit class was to be assigned to line positions or that 
the City had previously addressed the impacts on line staffing levels caused by the 
ongoing leave status of Whitbread, Perelli and Rodriguez.   
 

                                                 
9 Rooney testified that while a line employee on leave is not counted in assessing minimum staffing levels, 
the employee is counted towards the contractual maximum level. The Union did not contest or rebut this 
testimony and as such we find that the parties share Rooney’s interpretation of the collective bargaining 
agreement in this regard. 
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 The Union argues that since Rooney admits to selecting Whitbread for transfer 
based on continuing leave status and because Rooney was aware of the nature of the 
leave involved, he was motivated by Whitbread’s use of Union business leave. The flaw 
in this reasoning is that Rooney also selected Perelli and Rodriguez because they too 
were absent, albeit on injury leave, from their line positions on a continuing basis and 
reassignment of active line employees would not alleviate the continuing overtime 
expense occasioned by the replacement of employees on continuing leave.  In short, we 
find that in order to assign incoming recruits to line positions without exceeding the 
contractual maximum staffing level, Rooney reassigned absent line personnel to reduce 
the City’s ongoing overtime replacement burden. Since we find that Rooney sought 
absent line personnel regardless of the basis for the absence, we infer that Rooney’s 
motivation was economic and not retaliatory.   
  
 We disagree with the Union’s assertion that Rooney’s stated reasons for selecting 
Whitbread were mere pretext because Rooney knew or should have known that 
Whitbread had sufficient seniority to bid into the vacancy created by Scudder’s 
promotion. Rooney credibly testified that assignment of personnel to accommodate the 
needs of a busy public safety agency, including management of overtime liability, is 
difficult and that he often fails to anticipate the potential ramifications of every personnel 
decision. In this regard we note that Whitbread had, without interference from Rooney,  
been on Union business leave for nine years prior to his transfer and that his assignment 
to the maintenance division did not negatively impact his ability to continue to use such 
leave. Nor do we find evidence of improper motive in the delay in transferring Whitbread 
from maintenance to the line vacancy created by Scudder’s promotion since the record 
contains evidence of other vacancies that went unfilled for longer periods of time.  
 
 The record before us, viewed as a whole, similarly fails to support an inference 
that the transfer of Reeves, Dobbs and Fierlit to ancillary assignments after the December 
21, 2010 negotiation meeting was motivated by anti-union animus. Union officials had 
been transferred to the administrative, training and maintenance divisions long before that 
meeting and Union executive board members have ranged from none to all of the 
personnel so transferred in previous calendar years. Therefore, contrary to the Union’s 
assertions, we do not find the inclusion of three executive board members among 13 
transfers to ancillary assignments in 2011 to be disproportionately high. Nor do we find 
that the timing of the transfers at issue supports a finding of improper animus. Construed 
in this context, Rooney’s remarks at the negotiation table were merely commentary that 
executive board members would continue to be transferred to ancillary assignments as 
they had been in the past.   
 
 Based on the entire record before us, we find that the Union has failed to prove a 
prima facie case of retaliation. Accordingly, we dismiss the complaint. 

 
ORDER 

 
By virtue of and pursuant to the power vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby  



 10 

 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED.  

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
Wendella Ault Battey  
Wendella Ault Battey  
Acting Chairman  

 
Robert A. Dellapina  
Robert A. Dellapina  
Alternate Board Member  
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CERTIFICATION  
 
I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th  

of October, 2016 to the following: 
 
Attorney Daniel P. Hunsberger  
UPFFA of CT       RRR  
35 Glen Hollow Drive  
Monroe, CT 06468    

 
Attorney John P. Bohannon, Jr.  
1261 Post Road      RRR  
Fairfield, CT 06824 

 
 
________________________________ 
 Harry B. Elliott, Jr., General Counsel 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 


