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DECISION AND DISMISSAL OF COMPLAINT 
 

 On October 15, 2013, Local 1303-61, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the West Hartford Board of Education (the School Board) had committed practices prohibited by 
the Municipal Employee Relations Act (MERA or the Act) when it subcontracted work formerly 
performed by the bargaining unit. 
 
 After the requisite preliminary steps had been taken, the parties entered into a partial 
stipulation of facts and exhibits and the matter came before the Labor Board for a hearing on 
December 3, 2014. All parties appeared, were represented by counsel, and were allowed to 
present evidence, examine and cross-examine witnesses, and make argument.  Both parties 
submitted post-hearing briefs, the last of which was received on March 3, 2015.  Based on the 
record before us we dismiss the Union’s complaint. 
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FINDINGS OF FACT 

1. The School Board is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all times 
relevant has represented a bargaining unit consisting of all maintenance and printer employees in 
West Hartford schools. 
 
3. The School Board and the Union are parties to a collective bargaining agreement with 
effective dates of July 1, 2010 through June 30, 2013 (Ex. 4), which provides, in relevant part: 
 

ARTICLE XV 
RIGHTS AND RESPONSIBILITIES OF THE BOARD OF EDUCATION 

 
 . . .  
 15.0 Except where such rights, powers and authority are specifically relinquished, 
 abridged or limited by the provisions of this Agreement, the Board of Education has and 
 will continue to retain whether exercised or not, all of the rights, powers and authority 
 heretofore had by it . . . including but not limited to, the following: 
 . . . 
 h. To establish contracts or subcontracts for school operations, provided that this  
  right shall not be used for the purpose of intention of undermining the Union or of 
  discriminating against its members.  All work customarily performed by   
  employees of the bargaining unit shall continue to be so performed unless, in the  
  sole judgment of the Board of Education it can be done more economically or  
  expeditiously otherwise. 
 . . .  
 
4. Commencing with a downturn in the national economy in 2008, the School Board ceased 
filling positions as such become vacant through retirement or resignation, including those within 
the bargaining unit.  In fiscal year 2009-2010 there were twenty bargaining unit building 
maintenance workers.1  In fiscal year 2010-2011 there were sixteen such workers, and there are 
currently fourteen bargaining unit building maintenance workers.  (Exs. 5, 6). 
 
5. The School Board has not acted to eliminate vacant bargaining unit positions and 
provision is made for such positions in the School Board’s annual budgets. 
 
6. During the past eight years, School Board plant and services director Robert Palmer 
(Palmer) has retained outside contractors to perform work in School Board facilities where, in 
Palmer’s opinion, the work would be performed more economically or more quickly than had it 
been performed by members of the bargaining unit. 
 
7. Sean Cunningham (Cunningham) is a member of the bargaining unit and has been 
employed by the School Board as a carpenter for seventeen years and is at present the sole 

1 The School Board’s Buildings Maintenance department staff includes electricians, plumbers, HVAC mechanics 
carpenters, and painters.  (Exs. 5, 6). 
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carpenter in the bargaining unit. Cunningham receives requests for his services from School 
Board staff in the form of written work orders which he prioritizes and performs in sequence. In 
2013 and 2014 the School Board retained AWL Painting Company for work that Cunningham 
could have performed but did not, either because he was never asked or because he was asked 
but had not yet reached the work order.   
 
8. Jacob Gohsler is a head custodian for the School Board and president of Local 1303-039, 
Council 4, AFSCME which represents School Board custodians. On November 18, 2013, School 
Board maintenance manager Mike Longo asked Gohsler why custodians were not responding to 
work orders for flushometer2 replacement and Gohsler responded that he was not a plumber and 
that the task was not custodian work. Gohsler believes other custodians in his bargaining unit 
have also refused requests to perform carpentry and plumbing work outside their job 
classification.  
  
9. During the past eight years the Union has not filed a grievance contesting subcontracting 
of bargaining unit work. 
 
10. In recent years, there have been no layoffs, nor have members of the bargaining unit 
experienced substantial reduction of opportunities for overtime compensation. 
 

CONCLUSIONS OF LAW 
 

1. An employer’s unilateral change in an existing condition of employment that is a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a violation 
of the Act unless the employer establishes an adequate defense. 
 
2. A controlling provision in a collective bargaining agreement is an adequate defense to a 
claim of unlawful unilateral change. 
 
3. The School Board did not violate the Act when it subcontracted work formerly performed 
by the bargaining unit. 

 
DISCUSSION 

 
 The Union argues that the School Board violated Section 7-470(a)(4)3 of the Act when it 
retained outside contractors to perform carpentry, painting and electrical work.  Specifically, the 
Union contends that it is systematically eliminating bargaining unit positions that become vacant 
through attrition and subcontracting work formerly performed by unit members.  The School 
Board admits that it is hiring outside contractor in lieu of filling vacant positions and contends 

2 A flushometer is a device which regulates a toilet flush cycle. 
 
3 Section 7-470(a)(4) provides, in relevant part:  (a) Municipal employers or their representatives or agents are 
prohibited from: . . . (4) refusing to bargain collectively in good faith with an employee organization which has been 
designated in accordance with the provisions of said sections as the exclusive representative of employees in the 
appropriate unit . . .  
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that these actions are expressly authorized by the collective bargaining agreement. Given the 
record before us, we agree with the School Board and dismiss the Union’s complaint. 
 
 We assess claims of illegal subcontracting or transfer of bargaining unit work under the 
three prong standard set forth in City of New Britain, Decision No. 3290 (1995): 
 

The Union bears the initial burden of establishing a prima facie case that: (1) the work in 
question is bargaining unit work; (2)  the subcontracting or  transfer of work varied 
significantly in kind or degree from what had been  customary under past established 
practice; and (3) the alleged subcontracting or transfer of work had a demonstrable 
adverse impact on the bargaining unit. Once a union has established a prima facie case 
the burden shifts to the employer to provide an adequate defense.  City of Bridgeport, 
Decision No. 4706 (2014); City of New Haven, Decision No. 4656 (2013); Woodbridge 
Board of Education, Decision No. 4565 (2011); City of Bridgeport, Decision No. 4478 
(2010).  Such defenses may include the existence of a contractual provision which 
permits the subcontracting or transfer of the work; that the work removed from the 
bargaining unit is de minimus, or that the transfer was in keeping with established past 
practice. In addition, either party may argue that public policy may have an impact on the 
situation. Town of Enfield, Decision No. 4620 (2012); City of Bridgeport, Decision No. 
4478, supra. 

 
Town of Middlebury, Decision No. 4756 p. 6 (2014); See also, City of Hartford, Decision No. 
4736 (2014); City of Bridgeport, Decision No. 4706 (2014); Town of Enfield, Decision No. 
4620 (2012); Woodbridge Board of Education, Decision No. 4565 (2011); Town of Hamden, 
Decision No. 4533 (2011).  
 
 The School Board concedes that the work at issue is work “that is or may logically be 
done by the bargaining unit” and as such the first prong of City of New Britain is met. Id. at p. 
36.  The School Board contends, however, that because similar subcontracting has purportedly 
occurred on a regular basis in the past and because no layoffs or reduction in overtime 
opportunities have occurred, the Union has failed to establish the second and third prongs. In 
response, the Union notes that past subcontracting has coincided with the School Board’s 
informal4 elimination of vacant bargaining unit positions and that a transfer of work of an 
eliminated position outside the bargaining unit “is a demonstrable adverse impact because it 
permanently erodes the unit.” City of New Haven, Decision No. 4656, p. 10 n. 10 (2013);  see 
also City of Norwalk, Decision No. 3798 (2000); Groton Board of Education, Decision No. 
3466 (1997).  We need not address these issues, however, because we find that the collective 
bargaining agreement authorized the School Board’s actions. 
 
 A contractual provision allowing the subcontracting at issue is a valid defense to a prima 
facie case under City of New Britain.  Id. at p. 37.  This is because a Union may contractually 
waive its right to bargain about a subject, provided the putative waiver is clear and unmistakable.  
City of Hartford, Decision No. 4673 (2013); Waterbury Board of Education, Decision No. 4337 
(2008); State of Connecticut, Decision No. 2419 (1985); City of New Haven, Decision No. 

4 Vacant bargaining unit positions have not been expressly eliminated and continue to be “funded” in the School 
Board’s annual budgets. 
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1425; see also NLRB v. Metropolitan Edison 460 U.S. 693, 708 (1983) (holding that contractual 
waiver of statutory right must be clear and unmistakable).  We construe management rights 
provisions strictly in this regard and we will not find waiver of the right to bargain absent 
specific, rather than general, language. Id.  
 

Principles of contract law govern interpretation of collective bargaining agreements and it 
is well established that a contract is to be give effect according to its terms where the language is 
clear and unambiguous. Honulik v. Town of Greenwich, 293 Conn. 698, 710 (2009). Section 
15.0(h) of the parties’ collective bargaining agreement expressly authorizes subcontracting of 
bargaining unit work where, “in the sole judgment of the Board of Education it can be done more 
economically or expeditiously” provided it is not “for the purpose or intention of undermining 
the Union or discriminating against its members.” There is nothing in the record before us to 
establish that the transfers of work at issue served an improper purpose, actual or intended, and 
we will not infer such solely on the basis that the work was performed more quickly or at less 
expense.5  We find that Section 15.0(h) contains the requisite specificity to operate as a 
contractual waiver of the Union’s right to bargain in this context. 
 
 Our conclusion that the subcontracting at issue was authorized by the parties’ collective 
bargaining agreement is consistent with our prior case law.  In Town of Farmington, Decision 
No. 4462 (2010), Town of Avon, Decision No. 4530 (2011); and Town of Stratford, Decision 
No. 3846 (2001), we dismissed claims of illegal subcontracting where similar if not identical 
contract language was involved.  C.f. Town of Enfield, Decision No. 4620 (2012);6 City of 
Meriden, Decision No. 3761 (2001); Town of Stratford, Decision No. 3634 (1998).     
  

For the reasons set forth above, the Union’s complaint is dismissed. 
  

5  In construing contracts, we give effect to all the language included therein, as the law of contract 
interpretation . . . militates against interpreting a contract in a way that renders a provision superfluous.   

 
 Hartford Public Schools (Thomas Latina), Decision No. 4666 p. 7 (2013)(quoting Honulik v. Town of 
Greenwich, supra,  293 Conn. at 711).  
 
6  In Town of Enfield, the employer’s contract defense failed where a provision nearly identical to Section 15.0(h)   
lacked the language “unless, in the sole judgment of . . . [the employer]. . . it can be done more economically or 
expeditiously otherwise.” Id. at p. 2. 
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ORDER 
 
 Pursuant to the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be and the same hereby is, DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

    Patricia V. Low 
    Patricia V. Low 
    Chairman 
 
    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 
 
    Barbara J. Collins 
    Barbara J. Collins 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day of 
September, 2015 to the following: 
 
Attorney Jessica Ritter 
Shipman & Goodwin, LLP     RRR 
One Constitution Plaza 
Hartford, CT 06103 
 
Attorney J. William Gagne, Jr. 
1 Congress Street      RRR 
Hartford, CT  06114  
 
 
    ______________________________ 
    Harry B. Elliott, Jr., General Counsel 
    CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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