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DECISION AND DISMISSAL OF COMPLAINT 
 
 On January 9, 2012, Local 2663, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the State of Connecticut (the State), through the Bureau of Rehabilitation Services 
(BRS),1 violated the State Employee Relations Act (the Act) by unilaterally imposing a dress 
code on a bargaining unit member and by denying the member a pre-disciplinary conference in 
repudiation of the collective bargaining agreement.  
 
 After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on October 29, 2014 at which both parties appeared, were represented and 
were allowed to present evidence, examine and cross-examine witnesses, and make arguments.  
Both parties filed post-hearing briefs which were received on January 20, 2015.  Based on the 

1 BRS was formerly known as the Commission on Deaf and Hearing Impaired (CDHI). 
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entire record before us, we make the following findings of fact and conclusions of law and we 
dismiss the complaint.   

FINDINGS OF FACT 

1. The State is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all relevant 
times has been the exclusive representative of all employees in the unit certified by the Labor 
Board in Decision No. 1686D issued on January 10, 1979, including interpreters for the deaf and 
hearing impaired. (Ex. 4).   
 
3. The State and the Union are parties to a collective bargaining agreement (Ex. 4), effective 
July 1, 2009 through June 30, 2012, which provides, in relevant part: 
 

 ARTICLE 16 
DISMISSAL, SUSPENSION, DEMOTION OR OTHER DISCIPLINE 

 . . .  
Section Two. After a management decision is made to impose a suspension, 
demotion or dismissal, the Agency Head or his/her designee will offer the 
employee the opportunity for a pre-disciplinary conference in accordance with 
State Administrative Regulations Section 5-240-7a, which states: 

 
(a) Prior to a decision to suspend an employee, demote an employee … or dismiss 
an employee, the appointing authority shall provide the employee with oral or 
written notice … The notice shall include what form of action is being considered, 
shall contain a concise statement explaining what evidence supports the 
imposition of the action that is being considered and shall state a specific time and 
place for a meeting where the employee will be given an opportunity to present 
his side of the story and reasons why the employee feels that the action being 
considered should not be taken. . . .  

 . . .  
 
4. BRS utilizes approximately 40 interpreters to provide sign language interpretation 
services to deaf and hearing impaired clients.  Interpreters notify BRS of their availability and 
BRS assigns work to interpreters based on their skill level and location, the interpreter’s and/or 
the client’s preferences, equal work distribution considerations, and other special factors2 that 
may apply. Interpreters are paid by the hour with no guaranteed minimum number of hours.3  
 
5. BRS supplies interpreters for a variety of purposes, including but not limited to 
interpreting for deaf and hearing impaired students during college courses. The summer months 

2 E.g. gender may be a relevant consideration for medical appointment assignments. 
 
3 Interpreters must work at least 20 hours per week to receive certain enumerated benefits (e.g. shift differential, 
mileage reimbursement) under the collective bargaining agreement.  If an interpreter works less than 20 hours in a 
given week, he or she may use accrued vacation time to meet the 20 hour minimum. 
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and December and January of each year are slow work periods because colleges are not in 
session.   
 
6. American Sign Language (ASL) is a visual language in which facial expressions, and 
hand and body position and movement are used to communicate information. Piercings, tattoos, 
shiny objects, and clothing patterns are visual factors which can interfere with an interpreter’s 
ability to convey information to a deaf or hearing impaired person through ASL. 
 
7. The collective bargaining agreement does not reference a dress code.  BRS interpreters, 
however, are expected to abide by the NAD-RID4 code of professional conduct, which requires 
that interpreters “exercise care in choice of attire” and “[p]romote conditions that are conducive 
to effective communication.” (Ex. 13). 
 
8. Barbara Armstrong (Armstrong) has been employed as an ASL interpreter by BRS and 
CDHI since March, 2002.  
 
9. For many years Armstrong has had pierced ears and a pierced nose and worn jewelry.  In 
December, 2010, Armstrong had her forehead pierced in three places and has worn three small 
gems in a vertical line roughly between her eyebrows.5   
 
10. In June, 2011, a BRS staff interpreter complained to Armstrong’s supervisor, Sara 
Gerhold (Gerhold), about Armstrong’s forehead piercings.  
 
11. On June 16, 2011, Gerhold and Stacie Mawson (Mawson), Executive Director of CDHI, 
informed Armstrong that they had received complaints about her forehead piercings, that they 
would continue to assign Armstrong to those clients who were not bothered by her piercings, but 
that her piercings would impact her ability to acquire work. Armstrong responded that she was 
willing to take that risk.   
 
12. On October 13, 2011, a hearing impaired college student complained that she found 
Armstrong’s forehead piercings distracting and that she could not understand what Armstrong 
was attempting to communicate. The student also complained about Armstrong’s attire and other 
jewelry, claimed that she detected the odor of alcohol on Armstrong’s breath, and indicated that 
she did not want Armstrong to interpret for her in the future.6    
 
13. On November 14, 2011, another hearing disabled client complained after a medical 
appointment about Armstrong’s forehead piercings, black nail polish and stiletto heels and 
requested that Armstrong not be assigned to interpret for her in the future.   
 

4 NAD-RID is an acronym for National Association of the Deaf and the Registry of Interpreters for the Deaf. 
 
5 Armstrong refers to the objects on her forehead as  “bindi.” According to Armstrong, a bindi represents spiritual 
beliefs having to do with wisdom and is also indicative of married status. 
 
6 By November 2011, the bulk of Armstrong’s assignments involved interpreting for deaf and hearing impaired 
students during college courses.  In 2011, the college semester concluded on December 15th.  
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14. On November 21, 2011, Gerhold and BBS interpreter co-coordinator Holly Mayo (Mayo) 
met with Armstrong and Union steward Jim Cusack and Armstrong was informed that she had to 
remove her forehead piercings while working for BRS. Armstrong responded that she would 
explore her options for doing so and that she planned to reduce her work availability in January, 
2012 to address some health issues. 
 
15. By joint letter to Armstrong dated November 21, 2011, Gerhold and Mayo stated, in 
relevant part: 
  

[C]lients have complained about the visual distractions from multiple facial 
piercings, jewelry and eyewear accessories… 
 
Linguistic features [of ASL] such as grammatical markers are indicated on the 
face. Therefore … the above mentioned … can interfere with how a deaf person 
concentrates and comprehends the intended message. Another factor is the 
amount of strain on the eyes a deaf individual already tolerates by way of 
watching an interpreter for any length of time without the added disruption of 
facial piercings or other accessories…  
 
Continuing to wear facial piercings or accessories perceived as distracting by the 
consumer shows a lack of respect for client needs. Therefore, we are advising you 
to remove your facial piercings while you are working/being paid by BRS:CDH.  
While we respect your spiritual/religious beliefs . . . facial piercings conflict with 
your ability to perform interpreting services… 

 
(Ex. 6) (Emphasis in original). 
 
16. By email to Armstrong dated December 5, 2011 (Ex. 7), Mayo stated, in relevant part: 
 

During the [November 21] meeting, you mentioned there may be an upcoming 
change in your availability for the spring time. Have any changes been 
determined and if so, please inform us of what they are so we can anticipate when 
scheduling.  

 
We are also inquiring as to the progress made towards being able to physically 
remove the facial piercings . . . Please inform us of your decision whether or not 
you will be removing the piercings while you are working/being compensated as a 
state employee . . .  

 
17. By email to Mayo dated December 9, 2011, Armstrong responded, in relevant part: 
 

I am currently trying to obtain documentation that will allow me . . . to make an 
informed decision regarding your concerns about my spirituality and how I 
choose to represent that spirituality.  Until such time as I am able to obtain the 
requested documents . . . I will not be able to respond to your concerns. 
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Regarding my schedule, my availability will remain the same through 2011 . . .  I 
will get back to you next week regarding my schedule for 2012. 

 
18. By email to Gerhold and Mayo, among others, dated December 16, 2011, Armstrong 
stated, in relevant part:   
 

Wondering if there are any hours as I currently have nothing scheduled from 
yesterday . . . through the remainder of the year.  I also have no work scheduled 
for 2012. 
 

(Ex. 8). 
 
19. By email to the BRS interpreting unit dated December 19, 2011, Armstrong again 
inquired whether there was available work.  Later that day, Mayo responded, stating in relevant 
part: “[u]ntil you are able to respond affirmatively regarding removal of your facial piercings, 
your work availability has been noted.” (Ex. 11). 
 
20. On or about December 21, 2011, the Union filed a grievance, No. 12-6605, alleging that 
BRS suspended Armstrong in violation of Article XVI of the collective bargaining agreement. 
(Ex. 12). 
 
21. By email dated December 27, 2011 to Holly Fontana (Fontana), who coordinates 
interpreters and college classes, Armstrong stated, in relevant part: 
 

I know the Spring semester college classes will be starting soon.  I know three of 
the students I worked with last semester have indicated they would like to work 
with me again.  I also know my name is on the “preferred interpreter” list for two 
of those students.  I was wondering if you are planning to assign me to any of 
their classes? 

 
Fontana responded that she would forward Armstrong’s request to Gerhold and Mayo.  (Ex. 9). 
 
22. By email dated January 4, 2013 (Ex. 10) to Gerhold, Mayo and Fontana, Armstrong 
stated, in relevant part: 
 

I’ve been checking in via email but am getting no response at all. Are you 
receiving my emails?  Is there a preferred method for checking in other than 
email? . . . 

 
23. In an email to Armstrong dated January 4, 2012 (Ex. 10), Mayo stated, in relevant part:   
  

Thank you for checking in daily. Your emails have been received.  In regards to 
scheduling … you will be contacted should we have assignments that you are an 
appropriate match for . . .  
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24. On January 10, 2012, Labor Relations Specialist Diane Fitzpatrick (Fitzpatrick) held a 
step two hearing concerning grievance No. 12-6605.  
 
25.  By written decision dated May 15, 2012, concerning grievance No. 12-6605, Fitzpatrick 
stated, in relevant part: 
 

There is no provision in the Collective Bargaining Agreement that requires the 
agency to provide a minimum number of hours to employees who are classified as 
the Grievant. However, that being said for a two pay period duration … the 
number of hours assigned to [Armstrong] was reduced. . . This was not a 
suspension, in that no discipline was issued to [Armstrong].  So the grievance is 
denied. 

 
She was not offered assignments based on a number of factors, her availability; 
the fact that the agency had clients who were uncomfortable with having the 
client (sic) work with them and the time of year this all occurred…7 
 

(Ex. 12) (Footnote added).  
 

CONCLUSIONS OF LAW 
 
1.  An employer’s unilateral change in an existing condition of employment that is a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
violation of the Act unless the employer establishes an adequate defense. 
 
2.  Repudiation of a collective bargaining agreement may occur where the respondent has 
taken an action based upon an interpretation of the contract that is asserted in subjective bad faith 
or is wholly frivolous or implausible, or where the respondent does not challenge the 
complainant’s interpretation of the contract, but rather seeks to defend its actions on collateral 
grounds such as financial hardship or administrative difficulties. 
 
3.  The State did not violate the Act. 
 

DISCUSSION 
 
 The Union argues that the State violated §§ 5-272(a)(1), (2) and (4)8 of the Act by 
unilaterally imposing a dress code on Armstrong and by constructively suspending her without 

7 The reduced assignments appear to have occurred during the two-week pay periods ending December 29, 2011 and 
January 12, 2012. Fitzpatrick also found that Armstrong “was forced to use time to keep her numbers up” and 
directed BRS “to add nine (9) hours of vacation time to  [Armstrong’s] accruals …”  
 
8 Conn. Gen. Stat. § 5-272 provides, in relevant part:  
 

(a) Employers or their representatives or agents are prohibited from: (1) Interfering with, 
restraining or coercing employees in the exercise of the rights guaranteed in section 5-271 
including a lockout; (2) dominating or interfering with the formation, existence or administration 
of any employee organization; …  (4) refusing to bargain collectively in good faith with an 
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prior notice and a hearing in repudiation of Article XVI of the collective bargaining agreement. 
The State responds that it did not impose a dress code, but rather addressed an impediment to 
Armstrong’s ability to perform her essential job functions. The State further argues that any 
decrease in Armstrong’s work hours in December, 2011 and January, 2012 was due to a 
combination of reduced availability, client preferences and a historically slow time of year.  For 
the reasons set forth herein, we find that the record does not support the violations alleged and 
we dismiss the Union’s complaint. 
 
 It is well settled that it is a violation of the Act for an employer to unilaterally change an 
existing condition of employment that is a mandatory subject of bargaining unless the employer 
provides an adequate defense. City of Hartford, Decision No. 4673 (2013); State of 
Connecticut, Judicial Branch, Decision No. 4532 (2011); Norwalk Third Taxing District, 
Decision No. 3695 (1999); Bloomfield Board of Education, Decision No. 3150 (1993); City of 
Stamford, Decision No. 2680 (1988). The threshold issue presented by the Union’s unilateral 
change claim is whether the decision to order Armstrong to remove her forehead piercings 
during working hours is a mandatory subject of bargaining. To distinguish mandatory subjects 
from non-mandatory subjects of bargaining, we balance the directness and the depth of the 
item’s impingement on conditions of employment against the extent of the employer’s need for 
unilateral action without negotiation to serve or preserve an important policy decision. Town of 
Newtown, Decision No. 4732 (2014); State of Connecticut, Judicial Branch,  supra; City of 
Groton, Decision No. 4354 (2008); Town of Windsor, Decision No. 3435 (1996); Town of East 
Haven, Decision No. 1279 (1975); West Hartford Education Association v. DeCourcy, 162 
Conn. 566, 581 (1972). Given the context of the specific facts of this case we find that the 
balance favors unilateral action by the State.   
 
 The ability to clearly communicate is the sine qua non of an interpreter. Direct 
impediments to communication, in essence, prevent an interpreter from performing core job 
functions. In light of the unrebutted testimony concerning the visual nature of ASL, the crucial 
role of the communicator’s face in signing, and the comprehension problems created by “visual 
noise” such as Armstrong’s forehead piercings, we believe that the directive at issue in this case   
falls squarely within management’s inherent right to require an employee to perform work 
during working hours. See Town of Newtown, supra.  

 While the Union correctly notes that we have found dress codes in the past to be 
mandatory topics, those cases involved a different balance between conditions of employment 

employee organization which has been designated . . . as the exclusive representative of 
employees in an appropriate unit; including but not limited to refusing to discuss grievances with 
such exclusive representative;…  
 

Conn. Gen. Stat. § 5-271 provides, in relevant part:  
 

(a) Employees shall have, and shall be protected in the exercise of the right of self-organization, 
to form, join or assist any employee organization, to bargain collectively through representatives 
of their own choosing on questions of wages, hours and other conditions of employment … and to 
engage in other concerted activities for the purpose of collective bargaining or other mutual aid or 
protection, free from actual interference, restraint or coercion. 
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and an employer’s need to serve an important policy decision. See State of Connecticut 
Department of Motor Vehicles, Decision No. 3806 (2001) (unilateral prohibition of shorts, 
halter tops, etc. for “positive image”); City of West Haven, Decision No. 2863 (1990) (unilateral 
prohibition of jeans as not “appropriate business attire”); City of Bristol, Decision No. 2429 
(1985) (unilateral prohibition of shorts to implement prior personnel rule). In Enfield Board of 
Education, Decision No. 1609 (1978), we recognized in the educational context the need for 
unilateral action to preserve essential job functions: 

We do not mean to say that any dress code which a School Board may impose 
would constitute a mandatory subject of bargaining. Some dress codes 
conceivably would only very slightly affect a teacher’s conditions of employment, 
and at the same time be essential in terms of educational policy. Obviously, in 
most situations, a requirement that a teacher wear clothes belongs in this category. 
Here, not only the teacher’s role model influence is of concern, but also the 
maintenance of an environment wherein the focus can be on the subject matter of 
the course. 

Id. at p. 4. Communication is an essential job function for an ASL interpreter and the unilateral 
action at issue in the instant case, in our view, was necessary to the “maintenance of an 
environment wherein the focus can be on the subject matter” of Armstrong’s communications 
rather than her attire. 

Turning to the Union’s remaining claim, we note that our standard for assessing 
repudiation of collective bargaining agreements is well-established: 

The repudiation of contract doctrine arises from the principle that the duty to 
bargain in good faith is not limited to the negotiations of a formal contract, but 
also includes the obligation to carry out the terms of the formal contract in good 
faith . . . Repudiation of a collective bargaining agreement is something beyond 
mere breach . . . The Labor Board has found that repudiation of a collective 
bargaining agreement may occur in three circumstances: 1) where the respondent 
has taken an action based upon an interpretation of the contract and that 
interpretation is asserted in subjective bad faith by the respondent; 2) where the 
respondent has taken an action based upon an interpretation of the contract and 
that interpretation is wholly frivolous or implausible; and 3) does not involve an 
interpretation of the contract by the respondent nor does the respondent challenge 
the complainant’s interpretation of the contract, but rather it seeks to defend its 
action on some collateral ground which does not rely on an interpretation of the 
contract, e.g., financial hardship or administrative difficulties. 
 

City of Hartford, Decision No. 4736 pp. 14-15 (2014); see also City of Bridgeport, Decision No. 
4478 (2010); Ansonia Board of Education, Decision No. 3613 (1998); Hartford Board of 
Education, Decision No. 2141(1982).  
  
 The Union contends that the State repudiated Article 16 of the collective bargaining 
agreement when it ceased affording Armstrong job assignments without notice or a pre-
disciplinary conference. The State denies that Armstrong was disciplined and so disputes the 
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Union’s construction of Article 16. Accordingly, repudiation exists only if we find that the 
State’s interpretation is held in subjective bad faith or is wholly frivolous or implausible.9   
 
 “Conclusions regarding actual or subjective bad faith must be based on an examination of 
all the evidence, including circumstantial evidence existing when a party’s claim flies in the face 
of clear contract language.” City of New Britain, Decision No. 4600 p. 7 (2012); see also City of 
Meriden, Decision No. 4553 (2011); Ansonia Federation of Teachers, Decision No. 2570 
(1987); Bristol Federation of Teachers, Decision No. 1656 (1978). With respect to the second 
criteria, implausibility, we have emphasized the difficulty of proving that type of repudiation: 
 

Where such a claim is made this Board must, of course, look at the contract to see 
whether the employer's conduct may be justified by any plausible construction or 
interpretation of the contract. To that extent it has jurisdiction to interpret the 
contract - but to that extent only. Once we have determined that the employer's 
construction is plausible (i.e., the kind a reputable lawyer might urge with a 
straight face) then the claim of repudiation must fail. All that would remain is a 
claim for mere breach of contract and that does not constitute a violation of the 
Act.  

 
Town of Plainville, Decision No. 1790 p.6 (1979) (emphasis in original).  
 
  The record before us does not support a finding of bad faith. In particular, we note the 
lack of any appreciable reduction in Armstrong’s work assignments in the weeks immediately 
following the November 21, 2011 directive to remove her facial piercings, which in our view 
undermines the allegation that she was disciplined.  In addition, we note that the reduction in 
Armstrong’s work assignments in December 2011 and January 2012 coincided with a confluence 
of events including the ending of the college semester ended in mid-December (the bulk of 
Armstrong’s work assignments involved interpreting during college courses), multiple client 
requests for interpreters other than Armstrong10, and BRS uncertainty regarding Armstrong’s 
intent to change her appearance. Nor do we find frivolous under our “straight face” standard11 
the State’s argument that its actions did not constitute imposition of discipline within the 
meaning of Article16. The concept that Article 16 disciplinary procedures do not apply to 
withholding of job assignment pending fitness for duty is, at a minimum, plausible.   
 
 Based on the foregoing, we dismiss the instant complaint. 
  

9  In the third or “collateral defense” form of repudiation, the respondent does not dispute the complainant’s 
construction of the contract. State of Connecticut, Judicial Branch, Decision 4749 (2014). 
 
10 Gerhold estimated that at the time of the instant complaint 13 clients had requested that Armstrong not be 
assigned to them.  
 
11 A wholly frivolous and implausible interpretation of contract language amounts to an illegal repudiation if it is “a 
construction or interpretation which no respectable lawyer could urge with a straight face.” Southington Board of 
Education, Decision No.1717 at 4-5 (1979). 
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ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the State Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be and the same hereby is  
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Ann F. Bird 
     Ann F. Bird 
     Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 26th  day of 
August, 2015 to the following: 
 
Attorney J. William Gagne, Jr. 
J. William Gagne & Associates    RRR 
1 Congress Street 
Hartford, CT  06106 
 
Diane M. Fitzpatrick 
Labor Relations Specialist 
Office of Policy and Management, MS#53OLR   RRR     
450 Capitol Avenue 
Hartford, CT 06106 
 
Lisa Grasso Egan  
Undersecretary for Labor Relations      
Office of Policy and Management, MS#53OLR  
450 Capitol Avenue  
Hartford, CT 06106  
 
Tammy Kowalski  
Office of Policy and Management, MS#53OLR    
450 Capitol Avenue  
Hartford, CT 06106 
 
 
  _______________________________  
  Harry B. Elliott, Jr., General Counsel  
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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