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DECISION AND DISMISSAL OF COMPLAINT 
AND PETITION FOR DECLARATORY RULING 

 
 On June 3, 2014, UE Local 222, CILU/CIPU #44 (UE) filed a complaint (MPP-
30,963) with the Connecticut State Board of Labor Relations (the Labor Board) alleging 
that the Town of Monroe (the Town) violated the Municipal Employee Relations Act 
(MERA or the Act) in a pending interest arbitration by proposing employee contribution 
to, or payment of, an excise tax1 under the Patient Protection and Affordable Care Act of 

1 26 U.S.C. § 4980I(d) states, in relevant part: 
 
 (a) Imposition of tax 
 If— 

(1)  an employee is covered under any applicable employer-sponsored coverage of an employer                                  
at any time during a taxable period, and 
(2)  there is any excess benefit with respect to the coverage, there is hereby imposed a tax equal  
to 40 percent of the excess benefit. 

 (b)  Excess benefit 
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2010 (PPACA) which is effective in 2018 and which is the sole legal obligation of the 
Town or its insurance carrier.  On September 15, 2014, the Connecticut Education 
Association (CEA) filed a petition for declaratory ruling (TDR-31,147), amended on 
September 19, 2014, November 3, 2014 and November 17, 2014,2 with the Labor Board 
seeking a determination that any proposal to shift liability for the PPACA excise tax to 
employees entails an illegal subject of bargaining under the School Board-Teacher 
Negotiations Act (TNA).  On October 10, 2014, United Public Service Employees Union 
(UPSEU) filed a petition for declaratory ruling, amended on January 21, 2015,3 seeking a 
determination that any proposal to shift liability for the PPACA excise tax to employees 
entails an illegal subject of bargaining under MERA.   
 
 Motions to intervene in one or more of these cases were filed by various entities 
and by notices dated November 25, 2014 and January 13, 2015 the cases were 
consolidated.  After the requisite preliminary administrative steps had been taken, the 
matters came before the Labor Board for a hearing on January 21, 2015 and the motions 
to intervene were granted to the extent that intervenors would be allowed to file briefs.  
Upon ascertaining at the hearing that all proposals concerning the PPACA excise tax had 
since been resolved by agreement or withdrawn, the parties were notified that the Labor 
Board was considering dismissing the cases as moot or not ripe and the parties were 
allowed to make oral argument and to submit briefs on the issue.  Briefs were filed by 
UE, CEA, and intervenor American Federation of Teachers Connecticut (AFT), the last 

 For purposes of this section— 
     (1)  In general 
     The term “excess benefit” means . . .  
 . . .  
    (c) Liability to pay tax 
       (1)  In general 

Each coverage provider shall pay the tax imposed by subsection (a) on its applicable share of         
the excess benefit with respect to an employee for any taxable period. 

      (2) Coverage provider 
       For purposes of this subsection, the term “coverage provider” means each of the following:  

         (A) Health insurance coverage  
 If the applicable employer-sponsored coverage consists of coverage under a group health 
plan which provides health insurance coverage, the health insurance issuer.  

        (B) HSA and MSA contributions  
If the applicable employer-sponsored coverage consists of coverage under an 
arrangement under which the employer makes contributions described in subsection (b) 
or (d) of section 106, the employer.  

        (C) Other coverage  
In the case of any other applicable employer-sponsored coverage, the person that 
administers the plan benefits.  

 . . .  
  
2 The September 19, 2014 amendment added eleven boards of education as named respondents.  The 
November 3, 2014 amendment eliminated one respondent and the November 14, 2014 amendment 
eliminated the remaining named respondents. 
 
3 UPSEU’s original petition named four municipal employers as respondents.  The first amendment 
eliminated three respondents and a second amendment eliminated the remaining respondent.  On February 
27, 2015, UPSEU withdrew its petition stating it was not currently in negotiations involving PPACA excise 
tax proposals.   
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of which was received on March 2, 2015.4  Based on the entire record before us, we 
dismiss the consolidated cases. 
 

DISCUSSION 
 
 It is undisputed that at the time of the hearing there were no contract proposals 
pending before the parties that implicated the PPACA excise tax. UE, CEA, and AFT 
(the Unions) contend, however, that any future attempt by a “coverage provider” to fund 
excise tax liability through employee contributions is a violation of 26 U.S.C. § 4980I(c) 
and therefore an illegal subject of collective bargaining.5  The federal statute at issue is 
administered by a federal agency as part of the Internal Revenue Code (IRC) 6 and we are 
mindful that the agency charged with administration and enforcement of the federal 
statutory framework at issue has not yet announced its position with respect to limitations 
on funding of PPACA excise tax costs or whether employee contributions towards such 
liability is prohibited. 
  
 Justiciability comprises the related doctrines of standing, ripeness, and mootness 
which implicate a forum’s jurisdiction and its competency to adjudicate a particular 

 
4 Intervenors East Hartford Police Officers Association, Windsor Police Department Employees 
Association, Glastonbury Police Officers Association and Law Enforcement Alliance of Southington filed a 
memorandum which incorporates CEA’s brief by reference. 
 
5  “Illegal subjects of bargaining are those which, if included as a provision in a collective bargaining     
 agreement, result in that provision being both illegal and unenforceable to the extent that the 
 provision involves an illegal subject of bargaining.  A subject will be designated as being illegal if 
 it is contrary to the provisions of the Act and/or would require the taking of action which is 
 prohibited by the Act.  A subject may also be found to be an illegal subject of bargaining if it 
 would result in a contract provision which would be contrary to . . . other controlling laws.”  
 
Greenwich Board of Education,  Decision No. 3141 pp. 5-6 (1993)(citations omitted;emphasis added) 
 
6 26 U.S.C. § 4980I(g) states: 
  

(g)  Regulations 
       The Secretary shall prescribe such regulations as may be necessary to carry out this section. 
 
 26 U.S.C. § 7701(a)(11)(B) states: 
  

(a)  When used in this title . . .   
 . . .   
    (11) Secretary of the Treasury and Secretary 
 . . .  
       (B)  Secretary 
        The term “Secretary” means the Secretary of the Treasury or his delegate. 
 
26 U.S.C. § 7805(a) states: 
  

(a)  Authorization  
Except where such authority is expressly given by this title to any person other than an officer or 
employee of the Treasury Department, the Secretary shall prescribe all  needful rules and 
regulations for the enforcement of this title, including all rules and regulations as may be 
necessary by reason of any alteration of law in relations to internal revenue. 
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matter.  Office of the Governor v. Select Committee of Inquiry, 271 Conn. 540, 569 
(2004). “A case becomes moot when due to intervening circumstances a controversy 
between the parties no longer exists.”  Hallas v. Windsor, 212 Conn. 338, 347 (1989).  
An issue is moot when practical relief can no longer be afforded.  Sikand v. Wilson-
Coker, 276 Conn. 618, 633 (2006).  A case is not ripe if it “present[s] a hypothetical injury 
or a claim contingent upon some event that has not and indeed may never transpire.” 
(Citation and internal quotation marks omitted). St. Paul Travelers Companies, Inc. v. 
Kuehl, 299 Conn. 800, 816 n. 7 (2011); see, City of Hartford, Decision No. 4673 p. 11 
(2013). 
 
 While it is unusual for the Labor Board to dismiss a case as moot, it will do so in 
appropriate circumstances: 
 
 We have stated on several occasions that the Act gives us the power to decide a 
 case even where a successor agreement has been reached and the dispute giving 
 rise to the prohibited practice complaint is arguably of only academic concern. 
 City of Hartford, Decision No. 2463 (1986); New Canaan Board of Education,  
 Decision No. 2400 (1985).  In spite of this tendency by the Labor Board, the 
 courts have not hesitated to dismiss labor disputes as moot, stating that there is no 
 separate or different standard for determining mootness where an appeal concerns 
 a labor dispute.  Board of Education v. Board of Labor Relations, 205 Conn. 492 
 (1987); Bloomfield Administrators Association v. Connecticut State Board of 
 Labor Relations, et al, Docket No. CV-93-0529303-S (5/4/94)(Hodgson, J.). 
 
Town of Bethel, Decision No. 4161 pp 3-4 (2006). 
   

Our analysis of the justicability of these cases begins with the nature of the 
alleged violation involved.  We have long held that the duty to bargain in good faith 
prohibits insistence on proposals concerning nonmandatory subjects to the point of 
impasse.  State of Connecticut, Decision No. 3174 p. 7 n. 3 (1994); Town of West 
Hartford, Decision No. 1974 (1981); Town of Newington, Decision No. 1051 (1972). 
The element of insistence to impasse is important because otherwise a party could never 
suggest negotiation of a permissive topic.7  State of Connecticut, supra. The issue of 
mootness exists here because all employer excise tax proposals had been withdrawn prior 
to the hearing. CEA does not claim that the withdrawals in its negotiations occurred after 
submission to interest arbitration and readily admits it was unwilling to declare impasse 
over the issue. Furthermore, were we to hear the merits of CEA’s petition we would have 
to broadly address any provision that involves employee funding of an employer’s excise 
tax costs, regardless of the extent of contribution sought or the proposed mechanism 
involved. Lastly, our decision would afford no party to an existing dispute immediate 
functional relief. Apparently, most if not all of CEA’s negotiations have resulted in 
tentative or final successor collective bargaining agreements and absent clear evidence of 
an implicit understanding between the parties during negotiations that this issue was to be 
resolved in the present proceedings, we must consider the matter moot.8  See, Town of 

7 The element of insistence to impasse also allows a party submitting a proposal involving an illegal topic 
an opportunity to amend its position upon objection without committing a prohibited practice. 
 
8  We do not address whether CEA’s petition warrants the “capable of repetition yet evading review” 
exception to the mootness doctrine since the action CEA challenges, pre-impasse submission of a proposal 
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Greenwich, Decision No. 2154, p. 7 (1982) (“[I]f the parties intended to, and did, 
negotiate into the New Contract a resolution of the present dispute, then the Union would 
no longer have a valid claim.  The controversy would be moot”).   
  

UE’s complaint is not moot because the withdrawal of the employer’s excise tax 
proposal occurred after declaration of impasse. Since, however, the illegality of the 
Town’s proposal is contingent upon a construction of the Internal Revenue Code that has 
not yet been addressed by the agency responsible for administering that statutory 
framework, we find that UE’s claim is not ripe for adjudication by the Labor Board. 
“Filling gaps in the Internal Revenue Code plainly requires the Treasury Department to 
make interpretive choices for statutory implementation at least as complex as the ones 
made by other agencies in administering their statutes.” Mayo Foundation v. United 
States, 562 U.S. 44, 56 (2011).  “In an area as complex as the tax system, the agency 
Congress vests with administrative responsibility must be able to exercise its authority to 
meet changing conditions and new problems . . . In the first instance . . . the responsibility 
for construing the [Internal Revenue] Code falls to the IRS.”  Bob Jones University v. 
United States, 461 U.S. 574, 596-597 (1983).  “The choice among reasonable 
interpretations [of the Internal Revenue Code] is for the Commissioner . . .” National 
Muffler Dealers Assn., Inc. v. United States, 440 U.S. 472 (1979). In short, we exercise 
the restraint expected of courts pending final action by an administrative agency: 

 
The considerations underlying the requirement of finality of an agency decision  
as a prerequisite to judicial review are akin to those involved in the ripeness 
doctrine as applied to administrative rulings. “[I]ts basic rationale is to prevent the 
courts, through avoidance of premature adjudication, from entangling themselves 
in abstract disagreements over administrative policies, and also to protect the 
agencies from judicial interference until an administrative decision has been 
formalized and its effects felt in a concrete way by the challenging parties.” 
Abbott Laboratories v. Gardner, 387 U.S. 136, 148–49 (1967). 
 

City of New Haven v. New Haven Police Union Local 530, 210 Conn. 597, 604 (1989). 
As resolution of UE’s complaint turns on a construction of the Internal Revenue Code 
that has yet to be made by the Secretary of the Treasury, the case is not ripe. Until such 
time as the Secretary, or other competent authority, has afforded us the necessary 
guidance on this issue, we will refrain from attempting to determine whether proposals 
concerning employee contribution to the excise tax involve an illegal subject of collective 
bargaining. 
 

ORDER 
  

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act and the School Board-Teacher 
Negotiations Act, it is hereby 
  

ORDERED that the complaint and petition filed herein be, and the same hereby 
are, DISMISSED. 

involving an alleged nonmandatory subject, does not itself violate the TNA. See, Loisel v. Rowe, 233 Conn. 
370 (1995); Town of Bethel, supra; Bloomfield Board of Education, Decision No. 3130 (1993). 
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