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DECISION AND DISMISSAL OF OBJECTIONS 
AND MODIFICATION OF UNIT 

 
 On September 25, 2014, CSEA, SEIU, Local 2001 (the Union) filed a petition 
with the Connecticut State Board of Labor Relations (the Labor Board) seeking to modify 
an existing bargaining unit1 of employees of the Town of Newtown (the Town) to include 
the position of Information Technology Support Specialist (ITSS)2. 
 
  On October 29, 2014, and after investigation of the petition, the Labor Board 
Agent issued an Order of Election pursuant to Section 7-471 of the Act and Section 7-
471-12 of the Regulations of Connecticut State Agencies. On November 12, 2014, the 
Town filed a Brief in Objection to the Direction of Election claiming that the ITSS 
should be excluded from the unit as a confidential employee. A Labor Board Assistant 
Agent conducted an election by secret ballot on November 20, 2014, and a Report Upon 
Ballot was issued showing that one vote was cast in favor of representation by the Union 
and that no votes were challenged. On November 24, 2014, the Town filed an Objection 
to Election, claiming that the election was conducted prior to any action by the Labor 

1 See Town of Newton, Decision No. 2675 (1988).   
 
2 The ITSS is responsible for support and repair of the Town’s computer hardware and software 
infrastructure and the position is currently held by one employee. 

                                                



Board on the Town’s objection in violation of Section 7-471-12(e) and (f)3 of the 
regulations and that although the Town had challenged the sole voting employee’s right 
to vote pursuant to Section 7-471-154 of the regulations, his ballot was not sealed in a 
separate envelope.     
 

DISCUSSION 
 
 The Town contends that because the ITSS can access any and all electronic 
communications between the Town’s Director of Human Resources, the First Selectman, 
department heads and the Town’s labor counsel, the position should be designated 
confidential and excluded from the bargaining unit.  Relying on State of Connecticut, 
Office of Labor Relations, Decision No. 4001 (2004), the Union argues in response that 
an employee charged with maintaining an employer’s computer system should not be 
excluded merely because his duties give rise to the possibility of access to confidential 
materials. In this instance, we agree with the Union. 
 
 In exercising our authority under Section 7-471(2)5 to determine whether a 
position is covered by the Act, we have long recognized an exception for positions that 
require significant work with confidential information related to collective bargaining.  
See Local 1303-154, Council 4, AFL-CIO, Decision No. 4757 (2014); City of New 
London, Decision No. 814 (1968).  Since competing policies under the Act are involved, 
we do not lightly exclude employees on the basis of confidentiality.   
 
 [Exclusion] from the unit on the grounds of confidentiality would 
 exclude [employees] from the collective bargaining process that the 
 Act seeks to promote.  From the point of view of the policies embodied 
 in the Act, this is a deprivation and a disadvantage.  We have recognized that 
 where such an exclusion is necessary this disadvantage must be incurred but we  

3 Conn. Agencies Regs. § 7-471-12 states, in relevant part:  
 

(e) If objections are timely filed, the agent shall prepare a record for the board…  
(f) The board… shall, as appropriate within 30 days of receiving the record… 

  (1) issue an order confirming the agent’s direction of election and certifying 
           the results, or 

(2) issue an order confirming the agent’s recommendation for dismissal, or 
(3) order further investigation, or 
(4) order a hearing upon due notice, 

 
4  Conn. Agencies Regs. § 7-471-15 states, in relevant part:    
 

At any election, if the right of an employee to vote is challenged by  . . . any party to the 
proceeding, the employee shall be permitted to vote, but the ballot shall be sealed by the employee 
in a separate envelope provided for such purpose and the employee shall then deliver the envelope 
to the  . . . person duly designated by the  . . . the agent to conduct the election, who shall deliver 
the challenged ballot to the board for determination . . . 

 
5 Conn. Gen. Stat. § 7-471 states, in relevant part: 
 

(2) The board shall have the power to determine whether a position is covered by sections 7-467 to 
7-477, inclusive, in the event of a dispute between the municipal employer and an employee 
organization . . .  
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do not believe an employee should be deprived of the benefits of the Act lightly 
or on a showing of mere inconvenience to the employer. 

 
East Haddam Board of Education, Decision No. 1519-A p. 2 (1977). The purpose of the 
exclusion is to protect the employee from being put in a position of conflicting interests 
and to safeguard the employer’s confidential communications from the temptation of 
disclosure occasioned by that conflict.  Where the confidential nature of the work at issue 
does not deal with collective bargaining, exclusion from the bargaining unit is not 
warranted. City of Norwich, Decision No. 738 (1967).   The exclusion recognized by our 
federal counterpart6 looks “not to the confidentiality of information within the employee's 
reach, but to the confidentiality of the relationship between the employee and persons 
who exercise ‘managerial’ functions in the field of labor relations.” Ernst & Ernst 
Warehouse, 228 NLRB 590 (1977).   
  

We declined to exclude the information technology workers at issue in State of 
Connecticut, Office of Labor Relations, supra, despite their ability to access all 
information in the employer’s computer system: 
 

We acknowledge that these employees have potential access to every piece of 
information on the computer system.  However their jobs do not require them to 
look for or review confidential collective bargaining information.  In fact they are 
not supposed to view any information other than what they need to work on.  
They are not supposed to look into the contents of any e-mails unless required for 
maintenance or repair . . . To give the statute an interpretation that would allow 
these employees to be excluded would be tantamount to saying that any access to 
information, even raw form data or information out of context, is enough to 
justify exclusion from collective bargaining.  This definition would not be in 
keeping with the purposes and policies of the Act. 

 
Id. at p. 8.  The Town does not offer a means for distinguishing the ITSS from the 
positions at issue in State of Connecticut, Office of Labor Relations, supra, nor does it 
claim that the policies underlying the State Employee Relations Act (SERA) and the 
Municipal Employees Relations Act (MERA) differ in this regard.  Absent a rational 
basis for departure, we adopt our reasoning under SERA and find that the information 
technology employee at issue should not be excluded from the bargaining unit as a 
confidential employee. 
 
 Turning to the Town’s claim that an election should not have been conducted 
pending resolution of the Town’s objection to the Order of Election, we find that, like the 
municipal employer in Town of Killingworth, Decision No. 3122 (1993), “[t]he Town 
confuses the conduct of the election with the certification of the results of that election.” 
Id at p. 5. After investigation of a representation petition, Conn. Gen. Stat. § 7-471(1) 
authorizes the Agent to “issue a direction of election and conduct a[n] . . . election . . .  or 
refer the petition to the board for a hearing without having conducted an election . . .” 
(emphasis added). In the event a party files a “brief[] on the questions at issue”, the Labor 

6 The NLRB considers employees confidential if they “assist and act in a confidential capacity to persons 
who formulate, determine and effectuate management policies in the field of labor relations . . .” NLRB v. 
Hendricks County Rural Electric Membership Corp., 454 U.S. 170, 188-189 (1981); Ford Motor 
Company (Chicago Branch), 66 NLRB 1317 (1946). 
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Board “shall fully consider  . . . such brief[] . . .” and may then “issue an order . . . 
certifying the results of the election . . . or provide for an appropriate hearing . . .” Id. The 
regulations implement this statutory scheme by providing for submission to the Labor 
Board of a “record” consisting of the Agent’s order and the parties’ briefs on the issue in 
dispute and a Labor Board  “order confirming the agent’s direction of election and 
certifying the results . . .” after review of the record. Conn. Agencies Regs.  § 7-471-
12(e), (f). The November 20 election was conducted as a valid exercise of the Agent’s 
statutory discretion notwithstanding the pendency of the Town’s objection to the Order of 
Election.  
  

Finally, we turn to the Town’s claim that it challenged the right of the employee   
holding the ITSS position to vote and that such ballot should have been placed in a sealed 
separate envelope pursuant to Section 7-471-15 of the regulations.  Even if we disregard 
the Union’s claim that the challenged ballot procedure is inapplicable in single vote 
elections, we cannot ignore the clear waiver of whatever rights7 the Town had in this 
regard.   It is undisputed that Director of Finance Robert Tait (Tait) served as the Town’s 
designated observer at the election. Tait, the Union’s designated observer, and the Labor 
Board Assistant Agent conducting the election, each signed two documents dated 
November 20, 2014; a Certificate of Fairness of Election and the Report Upon Ballot.  
Taken in conjunction, the documents expressly state that the election was impartially and 
fairly conducted, that all eligible voters were given an opportunity to vote, that no votes 
were challenged, and that a single ballot was cast in favor of representation by the Union.  
“Waiver is the intentional relinquishment or abandonment of a known right or privilege . 
. .  As a general rule, both statutory and constitutional rights and privileges may be 
waived . . . Waiver does not have to be express, but may consist of acts or conduct from 
which waiver may be implied . . . In other words, waiver may be inferred from the 
circumstances if it is reasonable to do so.” (Internal quotation marks and citation 
omitted.) Pereira v. State Board of Education, 304 Conn. 1, 39-40 (2012).  We have 
little difficulty finding that when Tait signed the Certificate of Fairness of Election and 
the Report Upon Ballot on the Town’s behalf, the Town waived whatever rights it had to 
challenge the right to vote of the single employee voting in the election at issue. 

7 The Town’s Objection to Election does not state the grounds for the Town’s alleged challenge to the 
ballot. “[T]he action of challenging each and every ballot, as a means of objecting to the conduct of an 
election is inappropriate . . . When faced with this action . . . this Board will order the challenged ballot[] 
opened and counted.” New Fairfield Board of Education, Decision No. 3175 p. 2, n. 2 (1994). 
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ORDER 
 
 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
 CERTIFIED that the bargaining unit here in question be and the same hereby is, 
modified to include the position of Information Technology Support Specialist. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
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CERTIFICATION 

  
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 2nd 
day of March, 2015 to the following: 
 
Attorney Frederick L. Dorsey 
Kainen, Escalera and McHale, P.C.    RRR 
21 Oak Street 
Hartford, CT 06106  
 
Attorney Thomas W. Meiklejohn 
Livingston, Adler, Pulda, Meiklejohn & Kelly, P.C.  RRR 
557 Prospect Avenue 
Hartford, CT 06105 
 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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