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DECISION AND DISMISSAL OF COMPLAINT 
 
 On October 12, 2012, Local 1689, Council 4, AFSCME (the Union) filed a complaint, 
amended on November 13, 2012, June 12, 2013, and December 19, 2013, with the Connecticut 
State Board of Labor Relations (the Labor Board) alleging that the Town of Farmington (the 
Town) had committed practices prohibited by the Municipal Employee Relations Act (MERA or 
the Act) by giving premature notice of bargaining unit vacancies to persons outside the 
bargaining unit.   
 
 After the requisite preliminary steps had been taken, the parties entered into a partial 
stipulation of facts and exhibits and the matter came before the Labor Board for a hearing on 
August 14, 2014.  Both parties were represented by counsel, allowed to present evidence, 
examine and cross-examine witnesses and make argument.  Both parties submitted post-hearing 
briefs, the last of which was received on October 1, 2014.  Based on the entire record before us, 
we make the following findings of fact and conclusions of law and we dismiss the complaint. 
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FINDINGS OF FACT 
 
1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all relevant 
times has represented a bargaining unit of Town employees, including civilian employees at the 
Town’s police department. 
 
3. At all times relevant hereto the Union and the Town were parties to a collective 
bargaining agreement (Ex. 4) with effective dates of July 1, 2013 through June 30, 2015 which 
provides, in relevant part: 
 

ARTICLE 17 
RATES OF PAY 

 
. . .  
Section 17.3.0  When a vacancy in the bargaining unit exists or a new position is created, 
the Town shall post an announcement of the vacancy for a period of ten (10) working 
days and interested employees may make a written application within such posting 
period.  The posting shall include the topics to be included in the written examination, 
required reading materials (if any), description of the performance examination, and the 
weight to be given to each examination factor.  Vacancies shall be filled from within the 
bargaining unit whenever possible.  Job appointments shall be awarded by the Town 
Manager, or his/her designee, based on the outcome of the test results, qualifications as 
included in the job description, prior job evaluations for the previous two years, and 
seniority.  All things being equal, seniority shall prevail.  The word “equal” shall be 
defined as the passing score of any senior employee on the combined test that is within 
ten percent (10%) of the highest score. 

 
4. The language of Section 17.3.0 has not changed since the July 1, 1999 to June 30, 2002 
collective bargaining agreement. 
 
5. On eight occasions prior to September 25, 2012, the Town announced vacancies in 
bargaining unit positions by means of written postings (Exs. 6a, b, c, d, e, f, g, h) at eleven Town 
facilities containing unit and non-unit employees and which stated, in relevant part: 
 
 TO:  All full-time Employees 
  
 FROM: [Office of the] Town Manager 
 . . . 

 
The following position[] . . .[is/are] . . .  open within the below-referenced bargaining 
unit. . . . If you are a full-time employee and are interested in being considered, please 
contact me in writing by the date listed below. Current members of the unit will be given 
preference for the position.  

 . . .  
Topics that will be included in the written examination and oral interview will be general 
knowledge questions based on the job description . . .  
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On four of these occasions, the announcements were simultaneously posted to the general public.    
Three of the vacancies were filled by bargaining unit members, two were filled by Town 
employees outside the bargaining unit, and five were filled by external candidates.1 
 
6. On September 25, 2012 the Town announced a vacancy in the bargaining unit position of 
Police Records Clerk by means of a posting (Ex. 6i) which stated, in relevant part: 
 
 TO:  All full-time Employees 

 
FROM: Erica P. Robertson, Assistant Town Manager 

 . . . 
 
The following position is open within the below-referenced bargaining unit. . . . If you 
are a full-time employee and are interested in being considered, please contact me in 
writing by the date listed below. Current members of the unit will be given preference for 
the position.  

 . . .  
Topics that will be included in the written examination and oral interview will be general 
knowledge questions based on the job description . . .  

 
 
7. On October 2, 2012 the Town reposted the Police Records Clerk position to include all 
part-time Town employees and the position was subsequently filled by a part-time employee 
outside the bargaining unit.  (Ex. 6i).   
 
8. On November 13, 2012 the Union filed a grievance (Exs. 8, 12) on behalf of then unit 
member Gale Gipson (Gipson) contending that the Police Records Clerk position was posted in 
violation of Section 17.3.0. The Union withdrew the grievance when Gipson retired.  
 
9. On October 7, 2013 and during the parties’ negotiations for the 2013-2015 collective 
bargaining agreement, the Union submitted a written proposal (Ex. 7) to change Section 17.3.0 
which states, in relevant part: 
 
 Section 17.3.0 When a vacancy in the bargaining unit exists or a new position is  

created, the Town shall post internally to bargaining unit members an announcement of 
the vacancy for a period of ten (10) working days and interested employees may make a 
written application within such posting period. . . .  

 
The Union subsequently withdrew this proposal.   
 
10. Prior to September 25, 2012, the Union had never filed a grievance or prohibited practice 
complaint regarding a vacancy posting by the Town. 

                                                 
1 A vacancy posted internally in July of 2004 to all full-time employees was filled by an external candidate whose 
application was already on file. 
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CONCLUSIONS OF LAW 
 
1. An employer’s unilateral change in an existing condition of employment that is a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a violation 
of the Act unless the employer establishes an adequate defense. 
 
2. The Town did not violate the Act. 
 

DISCUSSION 
 
 The Union contends that prior to the September, 2012 posting of the Police Records 
Clerk position, the parties had always interpreted Section 17.3.0 of the collective bargaining 
agreement to afford eligible members of the bargaining unit exclusive notice of any unit vacancy 
for ten days as well as the right to fill the vacancy, if qualified.  The Union claims that by 
reposting the Police Records Clerk vacancy within ten days of the initial posting, the Town 
eliminated this right of first refusal and changed a negotiable condition of employment.  The 
Town responds that bargaining unit vacancies have always been announced to all Town 
employees at the outset and, on occasion and at the Town’s election, to the general public at the 
same time as well.  Since there was no change to the manner and means by which vacancies are 
announced and filled, the Town argues, the Act was not violated. 
 

It is well settled that it is a violation of the Act for an employer to unilaterally change an 
existing condition of employment that is a mandatory subject of bargaining unless the employer 
provides an adequate defense.  State of Connecticut, Judicial Branch, Decision No. 2680 
(1988).  A condition of employment may be established by past practice.  City of Norwich, 
Decision No. 1735 (1979).  “To establish a unilateral change of a condition of employment, the 
Union must establish that the employment practice was ‘clearly enunciated and consistent, [that 
it] endured[d] over a reasonable length of time, and [that it was] an accepted practice by both 
parties.” Honulik v. Greenwich, 293 Conn. 698, 719 n. 33 (2009). In order to prevail, a 
complaining union must establish a prima facie case showing that a change in an existing 
condition of employment has in fact occurred, for if no change is proven, no further inquiry is 
warranted. City of Hartford, Decision No. 4719 (2014); Town of Hamden, Decision No. 2364 
(1985).      
 
 There is no dispute that notice of and access to vacancies in bargaining unit positions 
involves mandatory subjects of bargaining. See, City of New Haven, Decision No. 4656 (2013); 
Metropolitan District Commission, Decision No. 4153 (2006); City of Hartford, Decision No. 
2568 (1987);  City of Bristol, Decision No. 2445 (1985); Shelton Board of Education, Decision 
No. 2271 (1984).  As such, this case turns on the existence of the alleged practice given the 
parties’ respective claims. 
 
 We find that the record does not support the Union’s claim that in the past, the bargaining 
unit was afforded exclusive notice of unit vacancies for a ten-day period or its claim that a 
qualified member who applied within that time frame was entitled to fill the position. Section 
17.3.0 of the collective bargaining agreement does not limit vacancy postings to members of the 
bargaining unit. The ten announcements of bargaining unit vacancies prior to the alleged change 
are addressed to “[a]ll” employees, contemplate that employees outside the unit may wish to 
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apply, and were posted in Town facilities having Union and non-Union employees. Furthermore, 
the record before us is devoid of notice to Town employees outside the bargaining unit of the 
eligibility limitations the Union claims existed.  
 
 Nor is there evidence to support the claim that applications filed within the ten day period 
by qualified unit members superseded all others. While the postings contemplate that unit 
members will be afforded “preference”, they also anticipate selection after “written examination 
and oral interview” and the Union has not shown that past candidates outside the unit were 
denied either the opportunity to participate in the selection process or the position at issue 
regardless of examination score2 or interview performance.  
 
 Since the Union has not shown that vacancies in bargaining unit positions were 
exclusively offered to unit members in the past, it has failed to establish a necessary component 
of its prima facie case of unlawful unilateral change.3  As such, we dismiss the complaint. 
 

ORDER 
 
 Pursuant to the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is hereby 
 
 ORDERED, that the complaint filed herein be and the same hereby is, DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Chairman 
 
     Barbara J. Collins 
     Barbara J. Collins 
     Board Member 
 
     Kenneth B. Leech 
     Kenneth B. Leech 
     Alternate Board Member 
  

                                                 
2 Section 17.3.0 requires the Town to award a vacant unit position, “[a]ll things being equal . . .”,  to the “senior 
employee on the combined test that is within ten percent (10%) of the highest score.”  
 
3 We reach this conclusion without considering the Union’s belated attempt to negotiate language amending Section 
17.3.0. We find no admission by the Union in the proposal as it was made long after the complaint was filed and 
evidences, at most, intent to resolve a pending dispute. 
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CERTIFICATION 
 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 20th 
day of November, 2014 to the following. 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
17 North Main Street, Suite 207 
West Hartford, CT  06107 
 
Attorney Lisa Lazarek 
Metzger, Lazarek & Plumb     RRR 
56 Arbor Street 
Hartford, CT  06106 
 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 


