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DECISION AND DISMISSAL OF COMPLAINT 
 

On December 17, 2012, CSEA, SEIU, Local 2001 (the Union) filed a complaint 
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the 
Town of Middlebury (the Town) had committed practices prohibited by the Municipal 
Employee Relations Act (MERA or the Act) when it entered into a contract to 
subcontract work performed by civilian dispatchers in the bargaining unit.1  

 
After the requisite preliminary steps had been taken, the parties appeared before 

the Labor Board for a hearing on December 19, 2013 and January 13, 2014.2  Both 
parties were represented by counsel, allowed to present evidence, examine and cross-
examine witnesses, and make argument. Both parties submitted post-hearing briefs on 
February 28, 2014.  Based on the record before us we dismiss the Union’s complaint.  

 

                                                 
1 On June 12, 2013, the Union filed a request for interim relief pursuant to Conn. Gen. Stat. § 7-471(5)(E), 
which the Labor Board denied on September 20, 2013. Town of Middlebury, Decision No. 4678 (2013). 
 
2 The record in this case also includes the evidence introduced during the interim relief hearing on July 31, 
2013 and August 29, 2013.   



 2

FINDINGS OF FACT 
 
 
1. The Town is an employer within the meaning of the Act.   
 
2. The Union is an employee organization within the meaning of the Act, which at 
all times relevant, has represented a bargaining unit which includes two full-time civilian 
dispatchers, James Roy (Roy) and Tom Reynolds (Reynolds), at the Town’s Dispatch 
Communications Center (DCC).  
 
3. The DCC has been in continuous operation since the 1950s and prior to 2004, it 
handled all calls for police, fire, and ambulance services.  
 
4. Prior to 2004, bargaining unit civilian dispatchers performed all Town dispatching 
functions and there were concerns that a single dispatcher3 could be overwhelmed by 
multiple emergencies and/or calls and compromise first responders. In 2004, the Town 
contracted with Northwest Connecticut Public Safety Communication Center, Inc. 
(Northwest), a private entity providing regional dispatching services, to perform all Town 
fire and ambulance dispatching. The Union did not object or otherwise seek to negotiate 
with the Town concerning this transfer of work.   
 
5. In January 2012, the Office of Statewide Emergency Telecommunications 
(OSET)4 

circulated an extensive Consolidation Feasibility Study (CFS report) prepared 
by an OSET consultant which recommended that existing public safety answering points 
(PSAPs) be consolidated into regional dispatch centers. The CFS report concluded that 
use of one dispatcher per shift gave rise to significant safety concerns and that investment 
in necessary equipment by low volume PSAPs was not cost effective.  
 
6. At all times relevant hereto, the Town’s DCC received an average of six 9-1-1 
calls per day and had the third lowest annual call PSAP call volume in the state. 
 
7. During January through March, 2012, the Town’s police chief and its newly-
elected first selectman, Edward St. John (St. John), explored potential consolidation of 
dispatching with Southbury, Watertown, and Wolcott. The Town did not notify the Union 
of these efforts during negotiations for a successor collective bargaining agreement that 
were ongoing at this time.  
 

                                                 
3 The DCC was and is staffed by one dispatcher per shift. 
  
4 OSET is part of the Department of Emergency Services and Public Protection and establishes minimum 
training standards and certification requirements for emergency dispatchers and is responsible for 
“[d]evelop[ing] a state-wide emergency service telecommunications plan specifying emergency police, fire 
and medical service telecommunications systems needed to provide coordinated emergency service 
telecommunications to all state residents, including the physically disabled . . .” Conn. Gen. Stat. §§ 28-
24(a)(1); 28-30(b)(1). 
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8. In April, 2012, Roy became aware that the Town was seeking to participate in 
regional dispatching and during the next two months he petitioned for referenda to stop 
this effort.  
 
9. On April 16, 2012, the Town and the Union agreed to a tentative successor 
agreement with effective dates of December 1, 2010 to November 30, 2014.  
 
10. In May, 2012, Union staff representative Kevin Mercik asked to meet with Town 
attorney Robert Smith (Smith) and Roy to discuss potential regionalization of the DCC 
and Smith responded by requesting proposed meeting dates.  
 
11. By letter (Ex. 9) to Mercik dated September 12, 2012, Smith noted that Mercik 
had not offered any dates and Smith renewed his request.  
 
12. By email (Ex. 10) to Smith dated September 24, 2012, Mercik asked whether the 
Town intended to retain any dispatch functions and by email (Ex.11) dated October 1, 
2012, Smith responded that the Town’s plan “would eliminate all dispatch, including 
supervision.” 
 
13. On October 3, 2012, the parties met to discuss regionalization of the DCC. After 
confirming the Town’s willingness to engage in impact negotiations, Mercik requested 
information relating to Northwest’s willingness to hire Roy and Reynolds and its terms 
and conditions of employment. The meeting concluded with an agreement to meet again 
on October 26.  
 
14. By email (Exs. 12, 13) on October 21, 2012, Smith provided materials responsive 
to Mercik’s information request.  
 
15. By letter (Ex. 26) dated October 25, 2012, Roy and Reynolds informed Smith that 
they would be filing a complaint with the Labor Board contending that the Union had 
breached its duty of fair representation.  
 
16. The October 26 meeting was cancelled when Roy and Reynolds falsely claimed 
they were scheduled for mandatory training. Mercik and Smith, however, met on that 
date regarding another matter and Smith provided additional materials responsive to 
Mercik’s October 2 information request.  
 
17. On November 7, 2012, the parties met again, at which time the Union contested 
the Town’s right to participate in regional dispatching. After a caucus, the Town 
informed the Union that Northwest would hire Roy and Reynolds, albeit with different 
wages, pension, and health care benefits, and provided each passed pre-employment 
screening. At this meeting the Town offered to continue providing existing health 
benefits for Roy or Reynolds for six months in the event either accepted employment 
with Northwest. 
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18. On December 3, 2012, the Town entered into a contract with Northwest providing 
for a transfer of the remaining DCC dispatch functions.  
 
19. On September 25, 2013, the Town completed the transfer of its police 9-1-1 
dispatch operation to Northwest, which employs four dispatchers to handle emergency 
calls for nine municipalities, including Middlebury.    
  
20. On or about November 8, 2013, the Town terminated the employment of Roy and 
Reynolds.    
 

CONCLUSIONS OF LAW 
 

1.  An employer’s decision to discontinue part of its business is not a mandatory 
subject of bargaining. 
 
2. An employer does not commit an unlawful refusal to bargain or a prohibited 
practice when it engages in subcontracting or transfer of bargaining unit work which does 
not vary significantly in kind or degree from what had been customary under past 
established practice. 
 
3.  The Town did not discontinue its police emergency dispatching function.    
 
4. The Town did not unlawfully subcontract bargaining unit work to Northwest.   

 
 

DISCUSSION  
 

 The Union argues that the Town illegally subcontracted its police dispatch 
function in violation of Sections 7-470(a)(2) and (4) 5 of the Act.  The Union further 
argues that the Town knew about the possibility of such action during negotiations for a 
successor collective bargaining agreement, but failed to disclose such plans or raise the 
matter at the table.     
 

The Town responds that it went out of the business of dispatching 9-1-1 calls, 
which is a management prerogative, that the union waived its rights to bargain, that its 
actions were permitted by the management rights clause of the parties’ collective 
bargaining agreement, and that public policy favors the regionalization of the Town’s 
dispatch function.  In addition, the Town argues that this Board should recognize an 

                                                 
5 Conn. Gen. Stat. §7-470 provides in, relevant part:  
 

(a) Municipal employers or their representatives or agents are prohibited from: (2) 
dominating or interfering with the formation, existence or administration of any 
employee organization; …  (4) refusing to bargain collectively in good faith with an 
employee organization which has been designated … as the exclusive representative of 
employees in an appropriate unit;… 
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additional defense to our subcontracting doctrine for regionalization efforts that are 
encouraged by state law.  For the reasons set forth herein, we find that the Town did not 
go out of the business of dispatching 9-1-1 calls.  However, we also find that the Union 
failed to establish a prima facie case of unlawful subcontracting and therefore dismiss the 
complaint.  
 
 Where an employer contends that it abandoned a part of its business and the union 
argues that the employer has actually subcontracted the function in question, we apply a 
two-step analysis:  
  

First, we must examine the facts to determine whether the employer did in 
fact cease to perform the operation in question, a decision which may 
usually be properly made unilaterally by the employer without bargaining 
with the union. See First National Maintenance Corp. v NLRB, 452 U.S. 
666 (1981); City of Torrington, Decision No. 3441 (1996). On the other 
hand, if the Town’s action is merely the substitution of a contractor’s 
employees for those of the employer to perform the same service, then we 
must examine it under the principles set forth in City of New Britain, 
Decision No. 3290 (1995) to determine whether unilateral action was 
permissible. 

 
City of Hartford, Decision No. 3704-A p. 6 (2001).  
 
 “This Board has had only limited opportunity to review situations in which the 
employer claimed that it has going out of the business of providing a service. As the 
Board stated in City of Torrington, Decision No. 3441 (1996): ‘We do not frequently 
encounter such situations in the public sector for the obvious reason that municipalities 
and other public employers rarely [decide] to wholly cease a portion of its operation.’ Id. 
at 3.” City of Norwalk, Decision No. 3798 p.10 (2000).  Moreover: 
 

In many cases, the distinction between going out of a business and sub-
contracting it is not clear. Any employer devotes effort and funds to the 
various functions it performs and hopes to receive a benefit from that 
investment. When an employer goes out of that business, it no longer 
makes the investment of effort and funds, and it no longer receives the 
benefit from the activity it had been performing. In the case of 
subcontracting, the function is still being performed for the employer’s 
benefit and at its expense, but by employees of another employer.  
 

City of Hartford, supra at p.7. 

 Having carefully reviewed the entire record before us, we are not persuaded that 
the Town has gone out of the business of dispatching calls for police service.  Rather, we 
think that the arrangement between the Town and Northwest more closely resembles a 
situation in which an employer continues to provide a service but merely hires another 
entity to accomplish that goal. Prior to the execution of the contract with Northwest, 
police dispatching services were available to Town residents. After the execution of that 
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contract police dispatching is still available to Town residents through a continuing 
expenditure of Town funds.  In short, police dispatching is “still being performed for the 
employer’s benefit and at its expense, but by employees of another employer.” City of 
Hartford, supra. 

  Having found that the Town is still in the business of providing its residents with 
police dispatching services, we turn to the issue of whether the Town engaged in illegal 
subcontracting under the standard established in City of New Britain, Decision No. 3290 
(1995). The Union bears the initial burden of establishing a prima facie case that: (1) the 
work in question is bargaining unit work; (2) the subcontracting or transfer of work 
varied significantly in kind or degree from what had been customary under past 
established practice; and (3) the alleged subcontracting or transfer of work had a 
demonstrable adverse impact on the bargaining unit. Once a union has established a 
prima facie case the burden shifts to the employer to provide an adequate defense. City of 
Bridgeport, Decision No. 4706 (2014); City of New Haven, Decision No. 4656 (2013); 
Woodbridge Board of Education, Decision No. 4565 (2011); City of Bridgeport, 
Decision No. 4478 (2010). Such defenses may include the existence of a contractual 
provision which permits the subcontracting or transfer of the work; that the work 
removed from the bargaining unit is de minimus, or that the transfer was in keeping with 
established past practice. In addition, either party may argue that public policy may have 
an impact on the situation. Town of Enfield, Decision No. 4620 (2012); City of 
Bridgeport, Decision No. 4478, supra. 
 

With respect to the first prong, the record establishes that Roy and Reynolds were 
responsible for dispatching calls for police service.  Accordingly, the Union has met its 
burden of proving that the dispatching work in question is bargaining unit work.  

  
Regarding the second prong, however, we find that the subcontracting does not 

vary significantly in kind or degree from what had been customary under past established 
practice.  

  
Under this factor, we will look at the history of subcontracting/transfer of 
work including the type and amount of work performed previously by 
non-unit personnel and compare this historical information to the current 
action. We will also consider the “category” of non-bargaining unit 
personnel who have previously performed bargaining unit work. In this 
regard, we will consider the importance of facts that show that an 
employer’s action differs from past practice because the personnel to 
whom the work is to be assigned are of a different type than those to 
whom work was previously assigned (e.g., part-time non-unit employees 
v. outside subcontractor’s personnel). 
 

City of New Britain, supra at p. 36.   
 

 It is undisputed that in 2004 the Town transferred a substantial portion, if not the 
bulk, of dispatching work (fire and ambulance) to Northwestern without objection from 
the Union.  Although bargaining unit members have continuously handled calls for police 
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service, the record before us does not establish that the transfer at issue “varied 
significantly in kind or degree from” what occurred in 2004 given the nature of the work, 
the employees who performed that work, and the entity that ultimately received the work.  
Indeed, we find this case akin to Town of Wallingford, Decision No. 3865 (2002), in 
which we found that the transfer of midnight shift police dispatching work from a police 
bargaining unit to a civilian bargaining unit did not vary significantly in kind or degree 
from established practice given that the same civilian unit performed the same dispatch 
work on the day and evening shifts.  Moreover, we find that the extent of the previous 
subcontracting in this case distinguishes it from other decisions in which we have 
declined to uphold the so-called “wholesale” transfer of bargaining unit work. Compare 
Town of East Hartford, Decision No. 3853-A (regionalization of police SWAT function 
varied significantly from former sporadic involvement of outside agencies) and City of 
Bridgeport, Decision No. 4386 (2009) (transfer of Park police work to City police varied 
significantly given former secondary role of City police in parks). 
 
 Having failed to establish the second prong of the New Britain test, the Union has 
failed to establish a prima facie case of illegal subcontracting.  Accordingly, the Town 
was not obligated to bargain over the decision to subcontract police dispatching duties.   
We must, however, still assess whether the Town failed to bargain over the secondary 
impacts of its decision. Town of Wallingford, supra.  Based on the record before us we 
find that the Town satisfied any obligation to bargain over impacts.  In particular, the 
record reflects that the Town expressed its willingness to so bargain, and that the Union 
failed to identify any secondary impacts on mandatory subjects not addressed in the 
collective bargaining agreement6 and failed to make any proposals on such impacts.   
 

Based on the above decision, we do not consider the Town’s other defenses.  The 
complaint is dismissed.  
  

                                                 
6 Article XVI of the parties’ 2010 – 2014 collective bargaining agreement is entitled “Layoff and Recall”. 
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ORDER   

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby  

ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED.  

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

Patricia V. Low  
Patricia V. Low  
Chairman  

 
Wendella Ault Battey 
Wendella Ault Battey  
Board Member  

 
Barbara J. Collins  
Barbara J. Collins  
Board Member 
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CERTIFICATION  
 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th 
day of August, 2014 to the following:  

 
Attorney Robert W. Smith  
20 Woodside Avenue      RRR 
P. O. Box 1263  
Middlebury, CT 06762  
 
Attorney Robert J. Krzys  
P.O. Box 207       RRR 
New Hartford, CT 06057  
 
 

________________________________  
Harry B. Elliott, Jr., General Counsel  
CONNECTICUT STATE BOARD OF LABOR RELATIONS 


