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DECISION AND MODIFICATION OF UNIT 
 
 On January 25, 2013, the Town of Burlington (the Town) filed two petitions 
(MEE-30,179 and MEE-30,180) with the Connecticut State Board of Labor Relations 
(the Labor Board) seeking modification of an existing unit of certain town hall and 
library employees currently represented by Local 1303-147, Council 4, AFSCME, AFL-
CIO (the Union) to exclude the positions of director of public works, Town accountant, 
and administrative assistant to the first selectman.1 
 
 After the requisite preliminary steps had been taken, these matters came before 
the Labor Board for hearings on July 18 and October 8, 2013.  Both parties appeared, 
were represented and allowed to present evidence, examine and cross-examine witnesses, 
and make argument.  Both parties filed post-hearing briefs, the last of which was received 
on January 24, 2014.  Based on the entire record before us, we issue the following order 
and modification of unit. 

                                                 
1 At the July 18, 2013 hearing, the Town withdrew that portion of MEE-30,180 seeking to exclude the 
administrative assistant to the first selectman.  
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THE HEARINGS 

 
 An evidentiary record was established from which certain facts were adduced.  
The existing bargaining unit is described in the parties’ 2010-2013 collective bargaining 
agreement, in relevant part, as follows: 
 
 

ARTICLE I 
RECOGNITION 

 
1.1 The Town hereby recognizes the Union as the sole and exclusive 
bargaining agent for the purpose of collective bargaining on matters of 
wages, hours of employment and other conditions of employment for all 
Town Hall and Library Employees of the Town working fifteen (15) or 
more hours per week as certified by the Connecticut State Labor Relations 
Board, Case No. ME-28,229, Decision No. 4435, dated January 14, 2010 
excluding the Library Director and those positions excluded under MERA. 

 
(Ex. 6).  
 
The positions proposed for exclusion from the unit are: director of public works and 
Town accountant.   
 
 Scott Tharau (Tharau) has held the position of director of public works since 
April, 2008.2  As such, Tharau is in charge of the Town’s public works operations, 
including maintenance of highways, roads, parks and recreation fields, Town facilities, 
the pump station and the sewage treatment plant.  Tharau is also responsible for snow 
removal.  Tharau reports directly to the first selectman, who is the chief executive officer 
of the Town.    
 
 Tharau prepares the public works budget, which is the largest departmental 
budget in Town government excluding the board of education. Tharau is responsible for 
overseeing the purchase, maintenance and repair of $5,000,000 worth of equipment and 
is also is responsible for the preparation of FEMA3 grant submissions.   
 

The public works department is the largest department in Town government in 
terms of full time staff, with ten full-time employees.  Tharau supervises this staff as well 
as seasonal summer help of two to six additional employees and is responsible for 
assigning all tasks and overseeing the performance of all work which includes mowing, 
mechanical repair work, and road maintenance. Mowing and equipment maintenance are 
typically performed on a regular schedule.  Road maintenance and repair assignments are 

                                                 
2 Tharau held the position of foreman from 2004 to 2008, when the title was changed to director of public 
works.  The duties of the position, however, remained the same. 
  
3 FEMA is the acronym for the Federal Emergency Management Agency.  
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established and prioritized by Tharau who decides when the crew has completed each 
assignment. Tharau does not perform manual labor absent an emergency.   
 
 Tharau is authorized to impose discipline and has issued warnings on 4-5 
occasions.  Although he has never done so, Tharau also has the authority to terminate 
employees for more egregious conduct, subject to appeal to the first selectman.  With 
respect to hiring, Tharau plays a role in the posting and interview process and 
recommends candidates to the first selectman who makes the ultimate hiring decision.   
New public works positions are created after recommendation by Tharau and final 
approval by the first selectman and/or the board of finance.  
 
 Eleanor Parente (Parente) is the Town accountant and also has human resources 
responsibilities.  As Town accountant, Parente is the sole employee in her department and 
is responsible for, among other things, accounts payable and receivable, insurance, 
pensions and payroll.   
 

There are three municipal unions within the Town of Burlington and Parente is 
currently a member of one of them.  During her tenure as Town accountant, Parente 
routinely calculates the cost of bargaining proposals submitted by the Town and the 
unions, including her own union, on health benefits, wages, and pensions.4  Parente 
compiles information for the Board of Selectmen on collective bargaining issues and has 
attended executive sessions when such issues are discussed.  Consistent with her role as 
Town accountant, Parente is routinely engaged in periodic assessment of Town funding 
compliance with tentative and final collective bargaining agreements.   

 
Parente’s human resources functions include administering the Town’s health 

plan, preparing pension valuations, overseeing garnishments, and monitoring the use of 
overtime, vacations, personal leave, and sick leave. On occasion, Parente will receive 
Union demands relating to this latter responsibility.   

 
Prior to the formation of the Union in 2009, Parente had the authority to act in the 

absence of the then-first selectman.  There are currently no other Town employees who 
hold positions outside the Union’s bargaining unit based on confidentiality.  

 
DISCUSSION 

 

 The Town has petitioned to modify the bargaining unit represented by the Union 
to exclude the positions of public works director and accountant, presently occupied by 
Tharau and Parente, respectively.  In particular, the Town argues that the public works 
director position should be excluded as a department head because Tharau’s position 
meets the statutory definition, as well as the three criteria required by the Labor Board 
and the Connecticut courts to qualify as such.  With respect to the Town accountant 
position, the Town argues that it qualifies as a confidential position. 
 

                                                 
4 With respect to pension cost calculations, the Town also utilizes the services of outside actuaries.   
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The Union responds that Tharau’s duties and responsibilities do not satisfy the 
criteria for department head.   In addition, the Union argues that the Town can make 
“reasonable and feasible readjustments” to avoid any risk of Parente being exposed to 
confidential material without excluding her position from the bargaining unit.  For the 
reasons set forth below, we agree with the Town. 

 
Individuals who are classified under the Act as department heads are specifically 

excluded from the definition of employee under the Act. The definition of a department 
head is contained in Section 7-467(4) of the Municipal Employee Relations Act (MERA 
or the Act), which states:  
 

(4) “Department head” means an employee who heads any department5 in 
a municipal organization, has substantial supervisory control of a 
permanent nature over other municipal employees, and is directly 
accountable to the board of selectmen of a town, city or borough not 
having a charter or special act form of government, or to the chief 
executive officer of any other town, city or borough;  

 
(Footnote added).  
 

In Town of Southington, Decision No. 2451 (1985), appeal dismissed, Town of 
Southington v. Connecticut State Board of Labor Relations, 210 Conn. 549 (1989), the 
Labor Board   interpreted this statutory definition and stated the necessary criteria for 
determining whether an individual is a department head:   
 

1)  Does the person report directly to the Board of Selectmen or the Chief 
Executive Officer of the municipality, i.e. with no intervening level of 
authority?  

 
2) Does the person exercise a degree of permanent supervisory control over other 

municipal employees which is greater than what is necessary to qualify the 
person merely as a supervisor under the Act?  

 
3)  Does the person head a division of municipal government which in terms of 

budget, staff size, and control of the use of municipal resources is a major 
functional division of that municipality’s government?  

 
Town of Southington, supra at p. 5.  
 

                                                 
5 Section 7-467(5) of the Act defines a “department” as follows:    

 
(5) “Department” means any major functional division in a municipal organization, 
notwithstanding the provisions of any charter or special act to the contrary; 
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  There does not appear to be any dispute that Tharau reports on a daily basis 
directly to the first selectman.  As to the second criterion, the requirements of a statutory 
supervisor are set forth in Section 7-471(2) of the Act, which provides, in relevant part:     

 
(2) … In determining whether a position is supervisory the board shall 
consider, among other criteria, whether the principal functions of the 
position are characterized by not fewer than two of the following: (A) 
Performing such management control duties as scheduling, assigning, 
overseeing and reviewing the work of subordinate employees; (B) 
performing such duties as are distinct and dissimilar from those performed 
by the employees supervised; (C) exercising judgment in adjusting 
grievances, applying other established personnel policies and procedures 
and in enforcing the provisions of a collective bargaining agreement; and 
(D) establishing or participating in the establishment of performance 
standards for subordinate employees and taking corrective measures to 
implement those standards… 
 

(Emphasis added).  
 
Based on the record before us, we conclude that Tharau meets not only two, but 

three of the criteria of a statutory supervisor, and, therefore, exceeds the requirements 
necessary to qualify as such.  First, we find that Tharau assigns, oversees and reviews the 
work of subordinate employees.  In this regard, he determines, for example, which roads 
are in need of maintenance, assigns the work to employees and reviews assignments for 
completeness.  He also assigns employees to perform special roadside mowing 
assignments upon receipt of complaints from the public. We also find that the fact that 
some work may be performed on a preexisting or reoccurring schedule or at the request 
of another department is merely a matter of efficiency and does not diminish Tharau’s 
management control duties in this case.  Second, Tharau primarily performs office-
related work, including but not limited to preparing the proposed annual budget for the 
department that is distinct and dissimilar from the duties of the maintainers and 
equipment operators that he supervises.  Indeed, Tharau testified that 75%-80% of his 
work time is comprised of such work.  Third, Tharau participates in the establishment of 
performance standards and can enforce those standards through discipline.  

 

Lastly, we find that Tharau satisfies the third criterion to qualify as a department 
head.  “Whether a division is major must be determined in view of objective factors such 
as the division’s budget, staff size, and control over the use of municipal resources.” 
Town of Southington, supra at p.4.  In terms of both budget and full-time staff, the 
department of public works is the largest department in Town government. Moreover, 
once the Town meeting approves the department’s operating budget, Tharau has control 
over financial resources that represent roughly sixteen percent of the budget for the entire 
Town.     

  
Unlike with department heads, the Act does not specifically exclude confidential 

employees from coverage.  Rather, our authority to exclude a position from a bargaining 
unit on the ground of confidentiality is derived from our power to determine whether a 
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position is covered by sections 7-467 to 7-477 of the Act as provided in Conn. Gen. Stat. 
§ 7-471(2). City of Norwich, Decision No. 4584 (2012); Town of Newtown, Decision 
No. 3607 (1998); City of New Haven, Decision No. 2824-C (1993); City of New Haven, 
Decision No. 2034 (1981); New London Board of Education, Decision No. 1313 (1975).  
We exercise such authority with great restraint because of the competing policies 
involved:   

[Exclusion] from the unit on the grounds of confidentiality would exclude 
[employees] from the collective bargaining process that the Act seeks to 
promote.  From the point of view of the policies embodied in the Act, this 
is a deprivation and a disadvantage. We have recognized that where such 
an exclusion is necessary this disadvantage must be incurred but we do 
not believe an employee should be deprived of the benefits of the Act 
lightly or on a showing of mere inconvenience to the employer.  

East Haddam Board of Education, Decision No. 1519-A  p. 2 (1977); see also Brooklyn 
Board of Education, Decision No. 2672 (1988).  Accordingly, we require that the 
employer bear the burden of proving that exclusion is justified, which requires specific 
evidence of confidential duties. See e.g., City of Norwich, supra; Town of Newton, 
supra; Brooklyn Board of Education, supra.  Moreover, we continue to apply long-
established criteria for determining the need for a confidential exclusion: 

-The confidentiality must pertain to collective bargaining. The fact that an 
employee must observe confidences for some other purposes (e.g. 
professional confidence with respect to a patient’s or a client’s 
communications) does not justify his exclusion. See e.g. Stratford Bd. of 
Ed., Decision No. 760 (1967) and cases cited.  

-The purpose of the exclusion is two-fold: to protect the employee from 
being put in a position of conflicting interests, and to safeguard the 
employer’s confidential communications from the temptation of 
disclosure generated by that conflict of interest. See e.g., Southington 
Water Dept., Decision No. 1084 (1972) and cases cited.  

-While an employer has a right to the protection last mentioned it may not 
by fragmenting and scattering confidential work among a large number of 
secretaries proliferate the confidentiality exclusion. City of Bristol, 
Decision No. 1003 (1971).  

City of Norwich, supra at pp. 6-7; Newtown Board of Education, Decision No. 1662 p. 
5 (1978). See also Town of Newtown, supra; Bristol-Burlington Health Dist., Decision 
No. 2469 (1986). Ultimately, “exclusion from the bargaining unit requires that the 
confidential work include matters directly involving employment relations and the 
collective bargaining process” and exclusion will be denied “[where t]he evidence . . . 
does not show that . . . [the] . . . employee works in any significant way with such 
confidential material.” City of Bristol, supra at p. 6. 
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Based on the record before us, we find that the Town has met its burden with 
respect to establishing the confidential nature of the work performed by the Town 
accountant.  The accountant essentially functions as the entire financial department for 
the Town.  Thus, the accountant has and will continue to be called upon to cost out 
proposals made by the parties in collective bargaining negotiations, including 
negotiations involving the union to which she is a member, and to respond to financial 
questions submitted by her union in negotiations.  “[W]e have recognized that a financial 
officer who … is responsible for costing proposals before submission to the Union, is a 
confidential employee.” Norwich Board of Education, Decision No. 2250 p.4 (1983) 
(citing Town of South Windsor, Decision No. 1919 (1980)); see Wolcott Board of 
Education, Decision No. 3343 (1995).   

 
Relying on East Haddam Board of Education, supra, the Union contends that 

Parente can be shielded from any confidential material through a “reasonable and feasible 
readjustment” of work.  Such reliance is misplaced.  In East Haddam Board of 
Education, we declined to exclude two secretaries from the unit on the ground that the 
confidential work at issue could with a slight readjustment of duties be performed by an 
existing single confidential employee.  In short, we found that the employer was 
attempting to proliferate the confidentiality exclusion by fragmenting and scattering 
confidential work among a group of employees. There is no such evidence in this case.  
On the contrary, the Town is seeking a single confidential employee where none 
currently exist. “[W]e have routinely allowed the employer to have at least one employee 
… to be excluded as confidential.” Bristol-Burlington Health District, supra at p.5.  
Moreover, even assuming that the Town can rely on outside actuaries and insurance 
brokers to perform the same work as Parente, we will not require an employer to use non-
employees to perform confidential work. Bristol-Burlington Health District, supra.  

 
Finally, we find the Union’s reliance on Town of Colchester, Decision No. 3560-

B (1998), to be misplaced. Unlike the finance director we declined to exclude in Town of 
Colchester, Parente is both privy to the Town’s bargaining position in negotiations and 
routinely calculates the costs of the parties’ proposals. Given the overall duties of this 
position, we find exclusion from the bargaining unit as a confidential employee to be 
appropriate. 
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ORDER 
 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby    

 
ORDERED, that the bargaining unit here in question be, and the same hereby is, 

MODIFIED to exclude the positions of public works director and Town accountant.  
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low 
Patricia V. Low 
Chairman 

 
Barbara J. Collins 
Barbara J. Collins  
Board Member  

 
Kenneth Leech  
Kenneth Leech 
Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th 
day of July, 2014 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
15 North Main Street 
West Hartford, CT  06107 
 
Attorney Duncan J. Forsyth 
Halloran & Sage, LLC     RRR 
One Goodwin Square, 225 Asylum Street 
Hartford, CT  06103 
 
 _______________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 


