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DECISION AND DISMISSAL OF COMPLAINT 
 
 On June 18, 2012, Local 1303-018, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board), amended on 
November 9, 2012, alleging that the Town of North Branford had committed practices prohibited 
by the Municipal Employee Relations Act (MERA or the Act) when it failed to comply with a 
certain grievance arbitration award. 
  
 After the requisite preliminary steps had been taken, the parties entered into a partial 
stipulation of facts and exhibits and the matter came before the Labor Board for a hearing on 
July 10, 2013 and August 28, 2013.  All parties appeared, were represented and were allowed to 
introduce evidence, examine and cross-examine witnesses, and make argument.  The parties filed 
post-hearing briefs on November 25, 2013.     
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FINDINGS OF FACT 
 
1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit of employees in the Town’s Public Works Department.  
(Ex. 4). 
 
3. The Union and the City are parties to a collective bargaining agreement (Ex. 4) with 
effective dates of July 1, 2008 through June 30, 2011 that provides, in relevant part: 
 

ARTICLE XI 
DISCHARGE AND DISCIPLINE 

 
 11.0 No employee shall be discharged or otherwise disciplined without just cause. 
 . . .  
 11.2 All disciplinary actions shall be subject to the grievance procedure. 
 . . . 

ARTICLE XII 
GRIEVANCE PROCEDURE 

 
 12.0 Grievances . . . will be processed in the following manner. . . . 
  
  d. STEP #3 – Arbitration – in the event the employee and/or representative  
   feel further review is justified, he shall . . . submit the matter to arbitration  
   by the State Board of Mediation and Arbitration.  The decision of the  
   arbitrator(s) shall be final and binding upon both parties. 

. . . 
 
4. The Town hired Daniel Pond (Pond) as a truck driver in the Public Works Department in 
2001 and terminated his employment in 2009 for failing to comply with the Town’s drug testing 
procedure.1  The Union filed a grievance contesting the Town’s action which was ultimately 
submitted to the State Board of Mediation and Arbitration for arbitration and assigned Case No. 
2009-A-0823. (Exs. 5, 11). 
 
5. On January 12, 2010, a tripartite panel of arbitrators issued an arbitration award (Ex. 5) in 
Case No. 2009-A-0823 which states, in relevant part: 
 

ISSUE 
 
 Did the Town of North Branford terminate Daniel Pond for just cause consistent with the 
 contract? 
 
 If not, what shall the remedy be? 
 . . .  

                                                 
1 Pond appeared at the testing facility for a random drug test but was not present in the waiting area when called.   
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AWARD 

 
 The Town did not have just cause to terminate Daniel Pond.  The grievant is directed to 
 take and successfully pass a drug test at the Town’s expense in order to return to work.  
 Until he passes said test and is returned to work, no pay or benefits are due the grievant. 
 . . .  
6. On March 13, 2010, Pond was tested by Quest Diagnostics, Inc. (Quest), a commercial 
medical laboratory, for nine types of commonly abused drugs, excluding alcohol, at the request 
of Pond’s personal physician and at Pond’s expense.  On March 16, 2010, Quest issued a report 
stating that the test was negative.2 
 
7. The Town filed a timely3 application to vacate the arbitration award in Superior Court 
and, by judgment entered on December 9, 2010, in the case of Town of North Branford v. 
Daniel Pond, Superior Court, judicial district of New Haven at New Haven, Docket No. CV 10-
6008206, the Town’s application was denied. (Ex. 11). 
 
8. The Town filed a timely4 appeal contesting the denial of its application to vacate the 
arbitration award and, by opinion released on March 6, 20125, the Appellate Court denied the 
appeal and affirmed the Superior Court’s judgment. (Ex. 12). 
 
9. By letter (Ex. 6) to Pond dated April 16, 2012, then Town manager Richard V. Branigan 
(Branigan) stated, in relevant part: 
 
 Dear Mr. Pond: 
 

You are hereby notified that within twenty-four (24) hours of the receipt of this notice, 
you are to report to the St. Raphael’s Occupational Health Office . . . for the completion 
of a Return to Duty test in accordance with the Town of North Branford’s Drug and 
Alcohol Policy. 

 
 It should be understood that this is a directive and that compliance is not optional. . . .  
  

Upon successful completion of the test, you will be reinstated to the normal duties 
ascribed to your job description. . . .  
 

                                                 
2 The Union was not aware of this testing or the March 16, 2010 report until after the prohibited practice complaint 
at issue (MPP-29,844) was filed. 
 
3 Conn. Gen. Stat. § 52-420(b) states, in relevant part: 
 

(b)  No motion to vacate, modify or correct an award may be made after thirty days from the notice of the 
award to the party to the arbitration who make the motion. 

 
4Practice Book  § 63-1(a) states, in relevant part: 
 

Unless a different time period is provided by statute, an appeal must be filed with twenty days of the date 
notice of the judgment or decision is given. . . .  

 
5  Town of North Branford v. Daniel Pond, et al., 134 Conn. App. 89 (2012). 
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(Emphasis in original). 
 
10. On April 17, 2012, Pond submitted to the test requested as by Branigan and on or about 
April 25, 2012, Pond returned to work at the Town’s Department of Public Works per 
Branigan’s written directive of April 24, 2012. (Ex. 7). 
 

CONCLUSIONS OF LAW 
  
1. A municipal employer’s failure or refusal to comply with a valid arbitration award is a 
prohibited practice under § 7-470(a)(6) of the Act. 
 
2. The Town did not violate the Act when it failed to afford Daniel Pond pay or benefits for 
time subsequent to the issuance of the award but prior to Pond’s reinstatement on April 25, 2012. 
 

DISCUSSION 
 
 The Union contends the Town violated Sections 7-470(a), (1), (2), and (6)6 of the Act by 
refusing to make Pond whole for the losses he sustained during the Town’s unsuccessful attempt 
to vacate the arbitration award ordering Pond’s reinstatement.  Specifically, the Union argues 
that the pendency of the judicial proceedings did not obviate the Town’s obligations under the 
award to reinstate Pond upon completion of a drug test which occurred shortly after the award 
issued.  The Town appears to admit that the judicial proceedings it commenced did not stay or 
otherwise excuse compliance with the award but contends that the condition precedent to 
reinstatement did not occur until April 19, 2012 when the Town was informed that Pond had 
satisfied the award’s drug testing requirement.  Given the evidence before us, we agree with the 
Town and dismiss the Union’s complaint. 
 
 At the outset we address the Union’s claims under Sections 7-470(a)(1) and (2).  Section 
7-470(a)(1) ordinarily involves claims of employer discrimination or retaliation and since the 
Union has not briefed this allegation, we deem it abandoned.  City of Hartford, Decision No. 
4673 (2013); Town of East Haven, Decision No. 2323 (1984).  Section 7-470(a)(2) is concerned 
with circumstances where an employer inserts itself into the structure or operation of what 
purports to be a labor organization, thereby creating a so-called “company union.”  City of New 
Haven, Decision No. 4720 (2014); New Fairfield Board of Education, Decision No. 3327 
(1995).  Since the record is devoid of evidence material to such issue we dismiss the Union’s 
claim under that section.  As such, we turn to the Union’s claim under Section 7-470(a)(6).   
 

When a party claims that there has been a refusal to comply with an arbitration award we 
will interpret the award to ascertain what it requires and then determine whether the 
respondent has complied with those requirements.  State of Connecticut, Office of Policy 
and Management, Decision No. 4610 (2012); Town of Middlebury, Decision No. 4603 
(2012); City of Bridgeport, Decision No. 4602 (2012); Town of Enfield, Decision No. 
4461 (2010); City of Willimantic, Decision No. 1795 (1979).  We use an objective 

                                                 
6 Conn. Gen. Stat. §§ 7-470(a), (1), (2), and (6) state, in relevant part: 
 

(a) Municipal employers or their representatives or agents are prohibited from:  (1) Interfering, restraining 
or coercing employees in the exercise of the rights guaranteed in section 7-468; (2) dominating or 
interfering with the formation, existence or administration of any employee organization . . . (6)  refusing to 
comply with . . . a valid award or decision of an arbitration panel . . .  
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standard and we do not consider whether the respondent acted in good faith or whether its 
interpretation of the award is a plausible one as valid defenses.  Town of Wallingford, 
Decision No. 3807 (2001); Town of Stratford, Decision No. 3277 (1995); City of New 
Haven, Decision No. 3060 (1992); Town of Newington, Decision No. 2957 (1991); 
Weston Board of Education, Decision No. 2678 (1988); Hartford Board of Education, 
Decision No. 2683 (1988).  Nor is it our function to relitigate or second guess the merits 
of grievance decisions.  Our role is limited to meeting our statutory responsibility to 
insure that the outcome of the grievance procedure is respected.  Connecticut Employees 
Union Independent (NP-2 Unit), Decision No. 3446 (1996); City of Waterbury, 
Decision No. 2195 (1983).  As such, our analysis “only looks to the language of the 
settlement” or in this case, the arbitration award. Town of Enfield, supra at p. 11 
(quoting City of Waterbury, Decision No. 3593 (1998).  If we find there has not been 
compliance, we will find a violation of the Act.  State of Connecticut, Department of 
Correction, Decision No. 4475 (2010). 
 

Town of Westbrook, Decision No. 4687 (2013).  
 
 The award at issue expressly conditioned Pond’s reinstatement, pay, and benefits on his 
“tak[ing] and successfully pass[ing] a drug test at the Town’s expense . . .”  The Union contends 
that this requirement was satisfied by the March, 2010 test ordered by Pond’s physician while the 
Town relies on the test requested by Branigan in April, 2012.  Given the record before us, we 
find that only the latter test was contemplated by the award.   
 
 Construed in the context of the dispute before the arbitrators, the award conditioned 
reinstatement upon successful completion of a drug test acceptable7 to and funded by the Town.  
The drug test administered in 2010 did not meet these criteria because it was not conducted in 
response to Town specifications required under federal law, or at the Town’s expense, as 
required by the award.  As such, we need not determine whether the Town had timely notice of 
Pond’s 2010 test results8 and we find that the test conducted in April, 2012 satisfied the 
condition precedent for Pond’s reinstatement. 
 
 Turning to the issue of whether the Town was obligated to have Pond tested prior to 
April, 2012, we find that it was not given the context of this case.  There is nothing in the record 
before us to indicate that the Town’s attempt to have the award vacated was frivolous or in bad 
faith. Nor do we see a basis under the Act for compelling the Town to initiate drug testing 
required to reinstate Pond under the award while attempting to have that same award vacated in 
court.  We distinguish the case before us from our recent decision in Town of Westbrook, supra, 
on the basis of differences between the arbitration awards involved. Unlike the award at issue in 
Town of Westbrook, the award at issue here expressly established a condition precedent to the 
grievant’s reinstatement. Nor does the record indicate that the Town precluded compliance with 
this condition. See, e.g. City of Bridgeport, Decision No. 4648 (2013). At no point did the Union 
demand that the Town have Pond tested nor did it seek an order from the court or the Labor 

                                                 
7 The Town contended at arbitration and the subsequent judicial proceedings that the Town’s drug testing policy was 
required under federal regulations and we take administrative notice that 49 C.F.R. Part 40 requires certain drug and 
alcohol testing of “safety – sensitive transportation” employees.  See 49 C.F.R.§ 655.4. 
 
8 Branigan testified that he first heard of the 2010 test by Quest at the Labor Board’s July 10, 2013 hearing.  Pond 
testified that he personally delivered the Quest test results upon issuance to Gina Cox, Branigan’s then secretary, an 
allegation which Cox denied. 
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Board requiring testing. Pond was immediately reinstated upon satisfying the express condition 
set forth in the award and under such circumstances there is no violation of the Act.   

 
ORDER 

 
 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 
  
 ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Kenneth Leech 
     Kenneth Leech 
     Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th day of 
June, 2014 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
15 North Main Street 
West Hartford, CT  06107 
 
Attorney John Gesmonde  
Gesmonde, Pietrosimone & Sgrignari, L.L.C.  RRR 
3127 Whitney Avenue  
Hamden, CT  06518 
 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
      


