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DECISION AND DISMISSAL OF COMPLAINT 
 
 On October 4, 2010, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the State of Connecticut, Department of Children and Families (the State or 
DCF) violated the State Employee Relations Act (SERA or the Act) by denying 
reclassification grievances on the basis of grievance panel tie votes.  
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on June 20, 2013.  The parties appeared, were represented by 
counsel and were given full opportunity to present evidence, examine, and cross-examine 
witnesses and make argument.  Both parties submitted post-hearing briefs, the last of 
which was received on October 11, 2013.  Based on the entire record before us, we make 
the following findings of fact and conclusions of law and dismiss the complaint.   
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FINDINGS OF FACT 
 
1. The State is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
relevant times has been the exclusive representative of employees whose job titles are 
included in the Social and Human Services (P-2) bargaining unit. 
 
3. The State and the Union are parties to a collective bargaining agreement (Ex. 5) 
with effective dates of July 1, 2006 to June 30, 2009 that provides, in relevant part: 
relevant provisions:  
 

ARTICLE 15A 
RECLASSIFICATION GRIEVANCES 

 
 Disputes . . . shall not be arbitrable.  The final step shall be appealed to three (3) 
 person panel consisting of Personnel officers from each of two (2) State 
 agencies . . .  and one (1) designee of the Union . . .  
 . . . 
 
4. In negotiations for a successor collective bargaining agreement, chief Union 
negotiator Neal Cunningham (Cunningham) proposed amending Article 15A to substitute 
a four person panel consisting of two personnel officers and two Union designees for the 
existing three person panel.  At the time of the submission of this proposal, Cunningham 
believed that addition of another Union designee would balance the parties’ 
representation and allow for better assessment of reclassification grievances. 
 
5. On April 16, 2009, Union and State representatives signed a Memorandum of 
Agreement providing for, among other things, amendment of Art. 15A to allow for an 
additional Union designee to reclassification grievance panels. 
 
6. The State and the Union are parties to a collective bargaining agreement (Ex. 4) 
with effective dates of July 1, 2009 to June 30, 2012 that provides, in relevant part: 
 

ARTICLE 15A 
RECLASSIFICATION GRIEVANCES 

 
  Disputes . . . shall not be arbitrable.  The final step shall be appealed to a four 
 (4) person panel consisting of Personnel officers from each of two (2) State 
 Agencies . . . and two (2) designees of the Union . . .  
 
7. On August 5, 2009, Linda Shackett-Blue (Shackett-Blue) of the Department of 
Administrative Services notified the members of a four person reclassification grievance 
panel that they would hear case no. #12-11626SN on September 2, 2009 and provided 
said panel with a written “Reclassification Appeal Procedure” which stated, in relevant 
part: 
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 The panel shall, at all times, consist of at least three members and a majority 
 vote is needed to sustain a reclassification appeal. 
 
Shackett-Blue sent Cunningham a copy of this correspondence. (Ex. 13). 
  
8. On February 17, 2010, the Union filed an institutional grievance contending that 
Children Services Consultants were being required to perform the duties of a higher 
classification, Social Work Supervisor, and the matter was assigned case no. #12-11823. 
 
9. On March 9, 2010, a DCF human resources representative denied the grievance.  
(Ex. 8). 
 
10. On August 11, 2010, Shackett-Blue notified the members of a four person 
reclassification grievance panel that they would hear case no. #12-11823 on September 9, 
2010, and provided said panel with a written “Reclassification Appeal Procedure” 
identical to that which accompanied Shackett-Blue’s August 5, 2009 notice concerning 
case no. #12-11626SN. Shackett-Blue sent Cunningham a copy of this correspondence. 
(Ex. 9).  
 
11. On September 9, 2010, a four person reclassification grievance panel heard case 
no. #12-11823 and on September 20, 2010, the panel issued a written decision which 
states, in relevant part: 
 
 FINDINGS: . . . The duties in question are not outside of the job specification 
 for Children Services Consultant. . . 
 
 DECISION: 
 . . .  
 The appeal is denied.  The two union members of the panel sustained the   

grievance, and the Human Resources professional members of the panel denied 
the grievance. 
. . .  

 
12. Four person reclassification grievance panels consisting of equal numbers of State 
and union representatives have been in existence by agreement between the State and at 
least two other bargaining units since 2001.  At all times a majority vote of the panel was 
required to sustain a reclassification grievance. 
 
 

CONCLUSIONS OF LAW 
 
1. Absent an adequate defense, an employer’s unilateral change in an existing 
condition of employment that is a mandatory subject of bargaining will constitute a 
refusal to bargain in good faith and a violation of the Act. 
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2. To establish a prima facie case of a unilateral change, the Complainant must show 
that there was an existing fixed practice prior to the alleged change and a clear departure 
from that practice. 
 
3. The Union failed to establish a unilateral change to the manner by which 
reclassification grievances are processed. 
 

DISCUSSION 
 
 The Union contends that the State committed a prohibited practice within the 
meaning of Section 5-272(a)(4)1 of the Act by requiring a majority panel vote to sustain 
reclassification grievances.  The State responds that such grievances have always been 
dismissed absent majority vote of the reclassification grievance panel to the contrary.  
Since we agree with the State that change to the parties’ historical practice has not been 
established, we dismiss the Union’s complaint. 
 

It is well established that it is a violation of the Act for an employer to unilaterally 
change an existing condition of employment that is a mandatory subject of bargaining 
unless the employer provides an adequate defense.  State of Connecticut, Department of 
Correction, Decision No. 4658 (2013); State of Connecticut, Department of Public 
Safety, Decision No. 4550 (2011); State of Connecticut, Department of Public Safety, 
Decision No. 2419 (1985).  Under SERA, a complainant must “prove the existence of a 
fixed and definite practice . . . as part of its prima facie case of unilateral change.” State 
of Connecticut, (DMV), Decision No. 3806 p. 6 (2001).  “Unilateral change implies the 
existence of a fixed practice prior to the alleged change and a clear departure from that 
practice without bargaining.” State of Connecticut, Commission on Human Rights and 
Opportunities, Decision No. 3467 p. 4, appeal dismissed, Local 2663, AFSCME v. State 
Board of Labor Relations, judicial district of Hartford-New Britain at Hartford, Docket 
No. 97-0568932 (2/19/98), aff’d 53 Conn. App. 902 (1999).  If a union fails to prove a 
change in an established practice, it fails to meet its burden and the inquiry ends. State of 
Connecticut, Department of Correction, supra. 
 

The voting procedures at issue are subject to our unilateral change doctrine if they 
have “a mutual effect on employment,” are not “indirectly, incidentally, or remotely 
related to employment,” and would ordinarily be considered a mandatory subject of 
bargaining.  State of Connecticut, Department of Public Safety, supra p. 3 (2011).  To 
the extent voting procedures directly affect access to substantive benefits, we consider 
such procedures to mandatory topics of bargaining.  See, Town of Stratford, Decision 
No. 1936 (1980), decision enforced, Stratford v. Local 998, judicial district of Fairfield at 
Bridgeport, Docket No. 189469 (11/10/81).  Since the process for reclassification of 
positions is a mandatory subject of bargaining, City of Danbury, Decision No. 4000 

                                                 
1 Conn. Gen. Stat. § 5-272(a)(4) states, in relevant part: 
 

(a)  Employers or their representatives or agents are prohibited from . . . (4) refusing to bargain 
collectively in good faith with an employee organization which has been designated . . . as the 
exclusive representative of employees in an appropriate unit . . . 
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(2004), it follows that the voting procedure governing the procedure for resolution of 
disputes concerning such process is itself a mandatory topic. 

 
Resolution of the case before us turns on how the parties’ voting procedure 

historical practice is characterized. The Union claims the prior practice did not address 
panel impasse and the State relies on a continuing application of the majority vote rule. 
While deadlock could not occur under prior reclassification grievance panels, the Union’s 
claim that the State had no right to unilaterally determine that a grievance is denied under 
a tie vote fails to articulate a past practice.  The record before us supports the State’s 
position that majority vote continues unchanged as the recognized means by which 
reclassification grievance panels resolve cases. 
 
 The Union admits that prior to the April, 2009 memorandum, reclassification 
grievance outcomes were determined by the votes of two or more of the three panel 
members. The potential for deadlock by an even-numbered panel would have been 
obvious at the time the parties negotiated the change and the Union has not identified a 
viable alternative to the majority vote rule in such circumstances.2 We have long 
recognized majority vote as a typically democratic way to make decisions.  Town of 
South Windsor, Decision No. 901 (1969).  While the Union’s desire for equal panel 
representatives is certainly understandable, its claim that such would alter the balance of 
power is not. 
 

Dispute resolution panels consisting of equal numbers of representatives of labor 
and management are considered management controlled where panel action is determined 
by majority vote. State of Connecticut, Decision No. 2663 p. 16 (1988).  Nor is there 
evidence of bad faith or unfair surprise.  Cunningham received a copy of the 
reclassification procedure containing the majority vote rule one year prior to the events 
which prompted the Union’s complaint.  Furthermore, at the time the parties negotiated 
the change to the composition of reclassification grievance panels, other State bargaining 
units had long used similar four person panels governed by majority rule.  Given these 
circumstances we find that the Union has not established a prima facie case under our 
unilateral change doctrine and so we dismiss the Union’s complaint. 

                                                 
2  Cunningham testified on cross-examination that he expected deadlocked panels to bargain amongst 
themselves and work out a rational outcome.  
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ORDER 
 
 Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the State Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be and the same hereby is, 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 11th  
day of June, 2014 to the following: 
 
Attorney Ellen M. Carter 
State of Connecticut, OPM-OLR    RRR 
450 Capitol Avenue, MS53OLR 
Hartford, CT  06106 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
15 North Main Street, Suite 207 
West Hartford, CT  06107 
 
Linda Yelmini, Director 
State of Connecticut, OPM-OLR 
450 Capitol Avenue, MS53OLR 
Hartford, CT  06106 
 
   ______________________________ 
   Harry B. Elliott, Jr., General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 


