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DECISION AND DISMISSAL OF COMPLAINT 
 
 On September 19, 2011, the Newtown Police Union, Local 3153, Council 15, 
AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State Board of 
Labor Relations (the Labor Board), alleging that the Town of Newtown (the Town) 
violated the Municipal Employee Relations Act (MERA or the Act) by unilaterally 
implementing a policy regarding command structure at the scene of an incident.     
 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a formal hearing on July 15, 2013.  The parties appeared, were 
represented by counsel and were given full opportunity to present evidence, examine, and 
cross-examine witnesses and make argument.  The parties submitted post-hearing briefs, 
the last of which was received on August 30, 2013.  Based on the entire record before us, 
we make the following findings of fact and conclusions of law and dismiss the complaint.   
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FINDINGS OF FACT 

 
1. The Town is a municipal employer within the meaning of Section 7-467(1) of the 
Act. 
 
2. The Union is an employee organization within the meaning of Section 7-467(6) of 
the Act and at all relevant times has represented a unit consisting of “all uniformed and 
investigator positions within the Newtown Police Department except the Chief and 
officers above the rank of Lieutenant...” 
 
3. The Town and the Union are parties to a valid collective bargaining agreement, 
the term of which is July 1, 2011 through June 30, 2014. (Ex. 4).  The collective 
bargaining agreement provides, in relevant part: 
 

ARTICLE 2 – MANAGEMENT RIGHTS 
 

Section 2.01 
 

The Town has and will continue to retain, whether exercised or not, the 
sole and unquestioned right, responsibility and prerogative to direct the 
operation of the Police Department in all its aspects, including but not 
limited to the following:  to determine the type of work to be performed by 
the personnel, to assign all work to employees, to decide the methods, 
procedures and means of conducting the work, to select, hire and promote 
employees, including the right to prescribe and enforce reasonable rules 
and regulations for the maintenance of discipline and for the performance 
of work, to discharge or otherwise discipline any employee, to demote, 
transfer and lay off employees, to decide the need for facilities, to create 
and eliminate positions, to establish or continue policies, practices and 
procedures for the conduct of Police Department business and the 
management of its operations, and from time to time, to change or abolish 
such policies, practices or procedures.   
 

* * * 
Section 12.01 
 
Unless otherwise indicated, seniority for all purposes within this 
agreement shall be defined as an employee’s length of continuous service 
as a regular full time police officer for the Town of Newtown. 
 

4. The command structure in the Newtown Police Department, in descending order, 
is the chief, captains, lieutenants, sergeants and patrol officers.  The term “senior officer” 
is not synonymous with the term “superior officer”.  “Senior” denotes seniority and rank 
while “superior” denotes a higher rank.  
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5. For police patrol purposes, Newtown is divided into five geographic “sectors.”   
Typically, one patrol officer is assigned to each sector each shift.1  Once assigned, the 
“sector officer” is responsible for his or her sector for that shift.  
 
6. If the sector officer and another officer of equal rank respond to a situation it has 
been the practice in the Newtown Police Department for the sector officer to take charge 
of the scene in the absence of a superior officer.  The other officer supports the sector 
officer.    
 
7. On May 25, 2011, Newtown Police Chief Michael Kehoe (Kehoe) issued General 
Order 2011-09 (Ex. 5), which provides, in relevant part:   

 
This General Order clarifies authority and ensures uninterrupted 
leadership within the agency. 

* * * 
In police operations involving officers of the same rank, the officer with 
the most time at that rank, will be the senior officer of rank, and shall be in 
command.  
 

CONCLUSIONS OF LAW 
 
1. The Town did not violate the Act by implementing a policy designating the more 
senior officer, rather than the sector officer, to be in charge of a scene in the absence of a 
superior officer.   
 
2. The Union failed to establish any negotiable impacts of the Town’s decision to 
implement the above policy.  
 
 

DISCUSSION 
 

The Union argues that the Town violated Section 7-470(a)(4)2 of the Act by 
unilaterally implementing a policy requiring the senior officer, rather than the sector 
officer, to take charge at the scene of an incident and by failing to bargain over the 
impacts of that policy.  According to the Union, the policy results in increased workload, 
scrutiny and potential for discipline for senior officers.   The Town responds that it had 
no duty to bargain over delineation of the command structure at the scene of an incident, 
that to the extent any change in practice occurred it was permitted by contract, and that 
the Union failed to establish secondary impact.  For the reasons set forth below, we find 
that the Town did not violate the Act.  

                                                 
1 Because of their small geographic area, sectors two and three are assigned to one officer. 
  
2 Section 7-470(a)(4) provides, in relevant part: (a) Municipal employers or their representatives or agents 
are prohibited from: … (4) refusing to bargain collectively in good faith with an employee organization 
which has been designated in accordance with the provisions of said sections as the exclusive 
representative of employees in an appropriate unit. . . 
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It is by now well established that an employer’s unilateral change in an existing 
condition of employment involving a mandatory subject of bargaining will constitute a 
refusal to bargain in good faith and a prohibited practice unless the employer proves an 
adequate defense. Town of Wallingford, Decision No. 4703 (2014); Norwalk Third 
Taxing District, Decision No. 3695 (1999); Bloomfield Board of Education, Decision 
No. 2821 (1990); Greenwich Board of Education, Decision No. 1580 (1977). However, 
in order to prevail on its claim of illegal unilateral change, the Union must show that the 
practice at issue involved a mandatory subject of bargaining.   

This Board has long recognized that there is an overlap between what traditionally 
are considered managerial functions and what are existing conditions of employment. 
“The line between mandatory subject and non-mandatory subjects of bargaining is drawn 
by balancing the directness and the depth of the item’s impingement on conditions of 
employment against the extent of the employer’s need for unilateral action without 
negotiation to serve or preserve an important policy decision.” City of Hartford, Decision 
No. 4685 p.5 (2013); see also City of Groton, Decision No. 4354 (2008); Town of 
Windsor, Decision No. 3435 (1996); Town of East Haven, Decision No. 1279 (1975); 
Hartford Education Association v. DeCourcy, 162 Conn 566, 581 (1972).  Under the 
circumstances of this case, we find that the employer’s need to unilaterally designate the 
command hierarchy at the scene of an incident outweighs such a decision’s impingement 
on working conditions.   Indeed, we find that the Town’s actions in this instance were 
tantamount to an assignment of personnel, which we have found not to be a mandatory 
topic. See Town of Wolcott, Decision No. 3682 (1999) (the assignment of patrol officers 
to act as “officer in charge” is not a mandatory subject of bargaining).  Accordingly, we 
find no duty to bargain over the implementation of the policy.3 
    
 The Union also alleges impacts on workload and discipline.  If an employer’s 
exercise of managerial prerogative has substantial secondary impacts “which encroach 
deeply and substantially” on the working conditions of employees the employer will be 
required to bargain regarding the impacts of the decision. Area Cooperative Educational 
Services, Decision No. 3519 (1997); City of Bridgeport, Decision No. 3119 (1993).  
“[T]he Union bears the burden, through the production of competent evidence, of 
identifying the secondary impacts and we will not presume that they are substantial.” 
State of Connecticut Department of Correction, Decision No. 3229 (1994); Town of 
Hamden, Decision No. 2145 (1982).  Based on the evidence before us, we find that the 
Union has failed to meet its burden of proving substantial secondary impact on workload 
or discipline. The record is devoid of evidence in this regard.  Where the union fails to 
meet its burden, we must dismiss the complaint. City of Hartford, Decision No. 2462 
(1986).  

                                                 

3 Given our finding, we need not address the Town’s contract defense.  
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ORDER 
 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations, it is hereby  
 
 ORDERED that the complaint filed herein be, and the same hereby is 
DISMISSED. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  

 
Patricia V. Low  
Patricia V. Low  
Chairman  

 
Barbara J. Collins   
Barbara J. Collins   
Board Member 

 
     Kenneth Leech 

Kenneth Leech 
Alternate Board Member
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CERTIFICATION 
  
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th  
day of April, 2014 to the following: 
 
Frederick L. Dorsey, Esq.     
Kainen, Escalera and McHale    RRR 
21 Oak Street, Suite 601 
Hartford, CT 06106  
 
Eric R. Brown, Esq.     RRR 
Council 15, AFSCME, AFL-CIO 
700 West Johnson Avenue, Suite 305 
Cheshire, CT 06410 
 
 
 
 ________________________________ 
 Katherine C. Foley, Agent  
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
 

 


