
STATE OF CONNECTICUT 
LABOR DEPARTMENT 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
 
IN THE MATTER OF 
 
TOWN OF WALLINGFORD 
       DECISION NO.  4703 
   -and- 
       MARCH 7, 2014 
LOCAL 1183, COUNCIL 4, 
AFSCME, AFL-CIO  
 
  
Case No. MPP-29,862 
 
A P P E A R A N C E S: 
 
Attorney Dennis G. Ciccarillo 
for the Town  
 
Attorney J. William Gagne, Jr. 
for the Union 
 

 
 
 

DECISION AND DISMISSAL OF COMPLAINT 
 
 On June 28, 2012, Local 1183, Council 4, AFSCME, AFL-CIO (the Union) filed 
a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of Wallingford (the Town) had violated the Municipal Employee 
Relations Act (MERA or the Act) by unilaterally implementing an employee weight 
limitation program.   
 
 After the preliminary administrative steps had been taken, the matter came before 
the Labor for a hearing on March 28, 2013.  The Union and the Town appeared, were 
represented, and were allowed to present evidence, examine and cross examine witnesses 
and make argument.  The parties submitted briefs on May 13, 2013.  Based on the entire 
record before us, we make the following findings of fact and conclusions of law and 
dismiss the complaint. 
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FINDINGS OF FACT 
 
1. The Town is a municipal employer pursuant to the Act. 
 
2 The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit comprised of clerical employees and certain 
employees in the Town’s Engineering, Public Works, and Sewer departments. 
 
3. The Town and the Union are parties to a collective bargaining agreement1 
effective July 1, 2008 to June 30, 2013, which provides in relevant part: 
 

ARTICLE 26 
MANAGEMENT RIGHTS 

 
SECTION 1:   Except as specifically limited by the express provisions of this 
agreement, the Town retains traditional rights to manage and direct the affairs of 
the Town in all of its various aspects and to manage and direct its employees. . . . 
The Town shall also have the right to determine . . . the qualifications and ability 
of workers to perform the work and to make such reasonable rules and regulations 
as it may from time-to-time deem best for the purpose of maintaining order, safety 
and/or effective operations and to require compliance therewith by employees. . . . 
It is the Town’s right to establish and maintain rules and regulations for the 
purpose of discipline and safety. 

 
SECTION 2:   It is recognized by the Town and the Union that all matters 
pertaining to wages, hours and conditions of employment are negotiable under the 
terms of the Municipal Employee Relations Act, and such rights are neither 
waived nor diminished by the foregoing language which shall be subject to all of 
the terms of this agreement.  

 
4. In or about 2008 or early 2009 and as a result of a workers’ compensation claim, 
the Town became aware that a lineman in its Electric Division weighed in excess of the 
manufacturer’s stated limits for the Division’s vehicular bucket lifts. 
 
5. In 2009, the Town began evaluating its equipment, including ladders, step stools, 
and lifts, identifying which job classifications used such equipment, and created a matrix 
to conform maximum net user weight for each item with the manufacturer’s stated limits2 
after allowing for clothing and tools. 
 
6. By memorandum (Ex. 12) to department heads dated December 4, 2009, Mayor 
William M. Dickerson stated, in relevant part: 
 

                                                 
1 The collective bargaining agreement resulted from interest arbitration proceedings pursuant to Conn. Gen. 
Stat. § 7-473c. 
 
2The Town disposed of certain equipment that was either unlabeled or unrated. 
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Please direct attention to the safe use of equipment by all employees.  If we are 
aware of any failure to comply with manufacturers’ requirements in the use of 
equipment, the practice must cease immediately.  This issue comes with specific 
reference with use of ladders and lifts by individuals who are potentially heavier 
than the maximum weight specified by the manufacturer.  

 
 . . .  
 
7. On May 16, 2011, representatives of the Town and IBEW, Local 4573 signed a 
document (Ex. 4) reflecting agreement to a written “EQUIPMENT WEIGHT 
LIMITATIONS SAFETY PROCEDURE” which provides, in relevant part: 
 
 1.  Safety Procedure Purpose 
 

The overall goal of this safety procedure is to ensure that all employees who use 
Town equipment comply with the weight limitations of said equipment.  To that 
end, the program purposes are: 
 
a. To identify employees by job classification whose job duties require the use of 
Town equipment and apparatus with stated manufacturer’s maximum weight 
limits. 
 
b. To determine, through a weigh-in program, whether or not employees in these 
classifications are within the manufacturer’s weight limits when clothing and 
tools are factored in so that they may utilize this equipment safely. 
 . . .  
d. To identify a timeframe for employees identified as exceeding the maximum 
allowable weight to reduce their weight to an acceptable level. 
 
2.  Program Summary 
. . .  
b.1. Current Employees.  Current employees on the effective date of this 
procedure identified as exceeding the maximum allowable weight at the initial 
weigh-in will be afforded twelve (12) calendar months from the date of the 
weigh-in to reduce their weight to the acceptable weight.   
. . .  
c. Work Restrictions.  Employees identified as exceeding the maximum 
allowable weight will immediately be restricted from utilizing the related 
equipment.  This includes forfeiting on-call assignments until such time as the 
weight is brought down to the acceptable weight. . . .  
. . .  
e. Failure to Meet Standard. 
 
1.  Current Employees.  Current employees on the effective date of this 
procedure identified as exceeding the maximum allowable weight at the initial 

                                                 
3  IBEW, Local 457 represents a bargaining unit of employees in the Town’s Electric Division. 
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weigh-in and who fail to lose sufficient weight to allow them to utilize this 
equipment within twelve (12) calendar months shall be terminated.   

 
8. In mid 2011, Town personnel director Terence P. Sullivan (Sullivan) discussed 
with then Union staff representative Patrick Sampson (Sampson) the Town’s concerns 
regarding Town equipment maximum weight limits and the Town’s intent to implement a 
weight limitations safety procedure.  By letter to Sampson dated August 3, 2011, Sullivan 
confirmed their agreement to meet and discuss the matter on September 8, 2011.  (Ex. 3). 
 
9. On September 8, 2011, the parties met and Sullivan indicated that the Town was 
seeking a town-wide policy and provided the Union with the May 16 “EQUIPMENT 
WEIGHT LIMITATIONS SAFETY PROCEDURE” agreement with IBEW Local 457.  
The Union requested information concerning the weight limits of certain equipment and 
raised concerns regarding the amount of time employees would be allowed for necessary 
weight reduction under the policy. 
 
10. By letter to Sampson dated September 15, 2011, Sullivan provided information 
concerning equipment weight limits and position classifications and he invited further 
questions pending the parties’ next meeting.  (Ex. 5). 
 
11. On October 4, 2011, the parties met again and discussed the Union’s concerns 
that one year was insufficient to achieve necessary weight reduction and that lack of 
eligibility for on-call assignments would deny overweight employees overtime 
compensation. 
 
12. By letter (Ex. 7) to Sampson dated November 15, 2011, Sullivan stated, in 
relevant part: 
 
 Re: Equipment Weight Limitation Safety Procedure 
 
 Dear Mr. Sampson: 
 
 We last met on October 4, 2011, over 6 weeks ago, to discuss the above 
 referenced matter.  You indicated you needed time to conduct research on the 
 issue.  However, we have not heard back from you and the Town seeks closure on 
 this important safety issue. 
 . . .  

Kindly contact me by November 28, 2011 with the Union’s position.  As stated 
 above, the Town seeks closure on this safety issue and we believe the draft 
 document outlines a fair program.  As a reminder, this program is already in place 
 in the Electric Division.  If I do not hear from you by November 28, 2011, the 
 Town’s intention is to move forward with the program as submitted to you on 
 September 8, 2011. 
 
13. Between December, 2011 and April 25, 2012, Sullivan and Sampson continued to 
discuss the proposed program when they met on other matters and there were also 
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multiple telephone conversations between Sullivan and Union local president Charles 
Ballard (Ballard) regarding specific details of the program.   
 
14. By letter (Ex. 8) to Sampson dated April 25, 2012, Sullivan stated, in relevant 
part: 
 
 It has now been over six months since we met and discussed the above-
 referenced safety matter.  Yesterday we discussed the tripod issue in the Sewer 
 Division.  The Division has looked for alternatives and has not been able to find a 
 high capacity rescue tripod for everyday use. . . . Since the current device is rated 
 at 310 pounds, the employees who descent into confined spaces must weigh no 
 more that 310 pounds. 
 
 I believe we have satisfactorily addressed the Union’s on-call concern in the 
 Sewer Division.  Please refer to the revised language in item number 2.c. on 
 the first page. 
 
 Attached as a revised list showing the various equipment weight limits and 
 the allowable weight limits for a variety of position classifications for the Sewer 
 Division, Public Works Department and the Police Department. Employees in 
 these classifications are required to utilize this equipment. 
 
 Given the importance of this safety matter, the Town intends to commence 
 with the semi-annual weigh-ins of these employees the week of May 7, 2012. 
 
 If you have any questions, please let me know.   
 
The letter was accompanied by the proposed EQUIPMENT WEIGHT LIMITATIONS 
SAFETY PROCEDURE in which item 2.c. was revised to state, in relevant part: 
 
 Work Restrictions.  Employees identified as exceeding the maximum allowable 
 weight will immediately be restricted from utilizing the related equipment.  This 
 includes forfeiting on-call assignments until such time as the weight is brought 
 down to the acceptable weight.  This condition shall not apply in cases where the 
 on-call employee will not normally be required to utilize the capacity-limited 
 equipment in response to callouts . . .  
 
15. On May 3, 2012, Ballard contacted Sullivan by telephone and proposed allowing 
employees who were not compliant after one year an additional ninety days to fully 
comply if they have achieved ninety (90%) percent weight compliance.  Sullivan 
responded that the Town would consider the proposal.   
 
16. By letter (Ex. 9) to Sampson dated May 8, 2012, Sullivan stated, in relevant part: 
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Based upon a counter from the Local, the Town agrees to amend the equipment 
weight limit safety procedure document that I sent you on April 25, 2012 in the 
following manner: 
 
1.  Current employees who exceed the maximum allowable weight will have an 
additional three (3) calendar months to lose the required weight on the condition . 
. . that they have lost at least ninety (90) percent of the required weight at the time 
of the 12-month weigh-in. . . .  
 
2.  The Equipment Weight Limits chart attached to the procedure is amended in 
the following ways: 
. . .  
Each of these revisions was discussed with Local President Chuck Ballard on 
May 7, 2012. 
 
Since the Town has addressed each of the Union’s concerns, I again ask for your 
signature on the safety procedure document.  Given that the weigh-ins are 
scheduled to begin on Monday, May 14, 2012, your timely response to this 
request is appreciated. 
 
Please let me know if you have any questions. 
 

The letter was accompanied by the proposed EQUIPMENT WEIGHT LIMITATIONS 
SAFETY PROCEDURE in which item 2.e.1. was revised to state: 

 
e.  Failure to Meet Standard. 
 

      1.  Current Employees.  Current employees on the effective date of this 
 procedure identified as exceeding the maximum allowable weight at the initial 
 weigh-in and who fail to lose sufficient weight to allow them to utilize this 
 equipment within twelve (12) calendar months shall be terminated.  However, if 
 by twelve (12) calendar months from the initial weigh-in these employees lose at 
 least ninety (90) percent of the weight they need to come into compliance, that is, 
 attain the maximum allowable weight, they shall be afforded an additional three 
 (3) calendar months to lose the remaining weight. If they do not lose the weight to 
 allow them to utilize the equipment they shall be terminated at the conclusion of 
 this three (3) calendar month period. 
 
17. Sampson subsequently contacted Sullivan by telephone and indicated that he 
would not sign the policy because it did not allow sufficient time for employees to lose 
weight. Sampson did not, however, propose a specific revision to the policy.   
 
18. By memorandum (Ex. 14) dated May 29, 2012 to various Town department 
heads, Sullivan stated, in relevant part: 
 
 SUBJECT:  Equipment Weight Limitations Safety Procedure – Local 1183 



 7

 
 Enclosed is a copy of the final equipment weight limitations safety procedure 
 covering certain members of Local 1183.  While the Town resolved various issues 
 raised by the Union, the Union refused to sign-off on the policy.  As you know, 
 out of safety concerns, we decided to implement it. 
 
 Kindly distribute it to your covered employees.   
 
The letter was accompanied by the EQUIPMENT WEIGHT LIMITATIONS SAFETY 
PROCEDURE as amended on April 25, 2012 and May 8, 2012.   
 

CONCLUSIONS OF LAW 
 
1.  An employer’s unilateral change in an existing condition of employment that is a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
violation of the Act unless the employer establishes an adequate defense. 
 
2. Imposition of employee weight limitations ordinarily involves a condition of 
employment and a mandatory subject of bargaining. 
 
3. The Town met its obligations under the Act prior to implementing an employee 
weight limitation procedure. 
 

DISCUSSION 
 
 The Union contends that employee weight restrictions is a mandatory topic of 
collective bargaining and that the Town violated Section 7-470(a)(4)4 of the Act by 
unilaterally implementing a policy designed to impose maximum employee weight limits    
to conform to Town equipment manufacturer safety ratings. 
 
 The Town responds that its actions are authorized by the collective bargaining 
agreement and that, in any event, after negotiations the Union agreed to the procedure as 
amended.  The Town also argues that the policy is a prophylactic means to enforce an 
existing condition of employment and as such is exempt from bargaining.  Since, on the 
basis of the record before us, we agree with the Town that no violation occurred, we 
dismiss the Union’s complaint. 
 
 A unilateral change in an existing condition of employment involving a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
prohibited practice unless the employer proves an adequate defense.  City of Hartford, 
Decision No. 4673 (2013); State of Connecticut, Judicial Branch, Decision No. 4532 
(2011); Norwalk Third Taxing District, Decision No. 3695 (1999); Bloomfield Board of 

                                                 
4 Section 7-470(a)(4) states:  (a) Municipal employers or their representatives or agents are prohibited from: 
… (4) refusing to bargain collectively in good faith with an employee organization which has been 
designated in accordance with the provisions of said sections as the exclusive representative of employees 
in an appropriate unit. . .  
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Education, Decision No. 3150 (1993); City of Stamford, Decision No. 2680 (1988). In 
order to prevail, a complaining union must establish a prima facie case showing that a 
change in an existing condition of employment has in fact occurred, for if no change is 
proven, no further inquiry is warranted. Town of Hamden, Decision No. 2364 (1985). An 
employer may rebut a prima facie case of unlawful unilateral action through several well 
recognized defenses to such claims.  A prohibited practice will not be found where the 
complaining union failed to timely demand bargaining, where the action at issue is de 
minimus or wholly within the scope of managerial discretion, or where an agreement 
between the parties gives express or implied consent to the type of unilateral action 
involved. Region 16 Board of Education v. State Board of Labor Relations, 299 Conn. 
63, 74 (2010); City of Norwich v. Norwich Firefighters, 173 Conn. 210 (1977). 
 
 We have little difficulty finding that a policy imposing a maximum employee 
weight standard involves a mandatory topic of bargaining. In order for a condition of 
employment5 to be so categorized, it must have a material effect on employment.  State 
of Connecticut, Judicial Branch, Decision No. 4532 (2011); Town of Windsor, Decision 
No. 3435 (1996). Employee physical appearance and grooming standards have long been 
recognized as mandatory topics.  State of Connecticut, Department of Corrections, 
Decision No. 3554 (1997), Town of East Hartford, Decision No. 2697 (1988); City of 
Bristol,  Decision No. 2429 (1985); Town of East Haven, Decision No. 1937 (1980); 
Town of Stratford, Decision No. 1471 (1976). It is also beyond dispute that pre-
established disciplinary measures are mandatory topics. See Greater Bridgeport Transit 
District, Decision No. 2905 (1991), dismissal of appeal aff’d, 232 Conn. 57 (1995). Since 
we find that a significant change to a condition of employment occurred, the Union has 
established its prima facie case and we turn to the Town’s defenses. 
 
 The Town’s reliance on Article 26 § 1 of the collective bargaining agreement is 
misplaced. Management rights clauses are strictly construed and we will not find a waiver of 
a union’s rights under the Act absent clear and specific language. City of Hartford, Decision 
No. 4685 (2013); City of Bridgeport, Decision No. 4458 (2010); Town of Farmington, 
Decision No. 3237 (1994); State of Connecticut, Dept. of Public Safety, Decision No. 2419 
(1985); City of New Haven, Decision No. 1342 (1975). Furthermore, the Town’s “right to 
establish  . . .  rules . . . for the purpose of discipline and safety . . .” is expressly qualified 
by Section 2 which provides “that all matters pertaining to  . . .  conditions of 

                                                 
5  The duty to bargain is mandatory with respect to the subjects listed in Section 7-470(c)  which include 
“other conditions of employment.”   West Hartford Education Association, Inc.v. DeCourcy, 162 Conn. 
566, 579 (1972); see NLRB v. Borg-Warner Corp., 356 U.S. 342 (1958).   
 
 This latter phrase is intended to include the entire spectrum of conditions and benefits which apply 

to public employment, in addition to the commonly understood basic provisions relating to pay 
and hours of work, included but not limited to:  seniority, grievance procedures, holiday and 
vacation pay, shift premiums, sick leave, jury duty, pensions and severance pay, insurance 
coverage of various kinds, seniority in promotions, transfers and layoffs, discipline and discharge 
and grievance arbitration provisions. 

 
Board of Police Commissioners v. White, 171 Conn. 553, 560 (1970)(quoting interim commission 
report which led to adoption of  Section 7-740(c)). 
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employment are negotiable . . .” notwithstanding the language in Section 1. As such, we 
reject the Town’s argument that its actions were authorized under the parties’ 2008-2013 
collective bargaining agreement.  
 
 The Town’s claim that the Union agreed to the terms of the policy as 
implemented is a different matter. Sullivan gave clear notice of the Town’s concerns 
regarding safety specifications of existing equipment, the Town’s willingness to negotiate 
the issues involved, and the details of its proposed policy.  After multiple discussions, the 
proposed policy was amended to address the Union’s concerns.  The Union contends that 
the parties ultimately failed to reach complete agreement as evidenced by the substance 
of the last discussion between Sullivan and Sampson prior to implementation as well as 
by the Union’s refusal to sign a document reflecting its consent. We disagree. 
 
 The final issue in dispute was the amount of time employees would be allowed to 
achieve compliance and this issue was resolved when the Town accepted Ballard’s 
proposal for a three month extension provided that ninety percent compliance had been 
achieved.  Sampson’s subsequent rejection of this provision during his final telephone 
call  with Sullivan was untimely and therefore of no effect.  “Revocation of an offer in 
order to be effectual must be received by the offeree and before he has exercised his 
power of creating a contract by acceptance of the offer.”  L. & E. Wertheimer v. Wehle-
Hartford Co., 126 Conn. 30, 35 (1939)(internal quotation marks and citation omitted).    
Ballard negotiated directly with Sullivan and had apparent authority to bind the Union. 
We also note that while Sampson claimed the compliance time frame was unreasonable, 
at no point did Sampson identify an acceptable time period or make a specific proposal in 
this regard.  
 
  The refusal of Union representatives to sign a document reflecting consent to the 
policy does not preclude our finding that an agreement, in fact, was reached. As noted 
above, we find that an agreement existed upon resolution of the issues in dispute.  A 
refusal to sign a negotiated agreement that has been reduced to writing is a failure to 
bargain in good faith in violation of the Act.  Town of New Canaan v. State Board of 
Labor Relations, 160 Conn. 285 (1971); City of Waterbury, Decision No. 3805 (2001); 
State of Connecticut, Decision No. 3076 (1993); City of Bristol, Decision No. 2718 
(1989). The Town met its obligations under the Act prior to implementing the policy at 
issue and we do not view the Town’s failure to compel execution by the Union as a 
necessary obligation given the posture of this case.   
 
 Based on the record before us we conclude that the Town’s implementation of an 
employee weight limitation safety policy did not violate the Act and so we dismiss the 
Union’s complaint.6 
 
 
  

                                                 
6  Given our findings, we need not address the Town’s claim that the weight limitation policy was an 
acceptable procedural measure designed to enforce an existing condition of employment. See e.g., State of 
Connecticut, Department of Correction, Decision No. 3170 (1993). 
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ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is,  
DISMISSED. 
 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    Patricia V. Low 
    Patricia V. Low 
    Chairman 
 
    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 
 
    Barbara J. Collins 
    Barbara J. Collins 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 7th  
day of March, 2014 to the following: 
 
Attorney J. William Gagne, Jr.    RRR  
Gagne & Associates  
15 North Main Street  
West Hartford, CT 06107  
 
Attorney Dennis G. Ciccarillo    RRR  
Michalik, Bauer, Silvia & Ciccarillo  
35 Pearl Street, Suite 300  
New Britain, CT 06051  
 

 
 ______________________________ 

Harry B. Elliott, Jr., General Counsel  
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
 
 


