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DECISION AND DISMISSAL OF COMPLAINT

On August 26, 2011, Council 4, AFSCME, Locals 387, 391 & 1565 (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board),
amended on October 26, 2011, alleging that the State of Connecticut, Department of
Correction (the State or DOC) violated the State Employee Relations Act (SERA or the
Act) by processing the expenditures of a joint labor/management committee under
procurement process guidelines established by the Department of Administrative
Services (DAS).

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for formal hearing on November 28, 2012. The parties appeared, were
represented by counsel and were given full opportunity to present evidence, examine, and
cross-examine witnesses and make argument.  Both parties submitted post-hearing briefs,
the last of which was received on April 26, 2013, and the State filed a reply brief on May
3, 2013. Based on the entire record before us, we make the following findings of fact and
conclusions of law and dismiss the complaint.
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FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act, which
represents a unit consisting primarily of corrections officers working in the Department
of Correction (DOC).

3. Conn. Gen. Stat. §§ 4a-51(a) and 4a-57(a) require the DAS to purchase, lease or
contract for goods and services required by state agencies through a process of
competitive bidding. 1 Conn. Gen. Stat. § 4a-57(b), however, grants DAS the discretion
to waive competitive bidding and permit minor nonrecurring and emergency purchases
under certain prescribed conditions and Conn. Gen. Stat. § 4a-52(1) and (9) grant DAS
authority to promulgate regulations addressing such purchases.2

4. As revised on December 31, 2009, DAS General Letter Number 71 (GL 71)
provides, in relevant part:

Authorization

1 Conn. Gen. Stat. § 4a-51(a) provides, in relevant part:

(a) The Commissioner of Administrative Services shall: (1) Purchase, lease or contract
for all supplies, materials, equipment and contractual services required by any state
agency …

Conn. Gen. Stat. § 4a-57(a) provides, in relevant part:

All purchases of, and contracts for, supplies, materials, equipment and contractual
services … shall be based, when possible, on competitive bids or competitive
negotiation….

2 Conn. Gen. Stat. § 4a-57(b) provides, in relevant part:

[DAS] . . .  may . . . waive the requirement of competitive bidding or competitive
negotiation in the case of minor nonrecurring and emergency purchases of ten thousand
dollars or less in amount.

Conn. Gen. Stat. § 4a-52 provides, in relevant part:

…[DAS] shall adopt regulations for the following purposes: (1) To authorize any agency
to purchase directly specified supplies, materials, equipment and contractual services
under prescribed conditions and procedure; …  (9) to specify the categories of purchases
which are not subject to the competitive bidding requirements of section 4a-57…

Regs., Conn. State Agencies § 4a-52-2 (Ex. 21) provides, in relevant part:

(d) [DAS] . . . may delegate to the head of any purchasing agency the direct purchase
authority to make minor nonrecurring purchases …
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… minor nonrecurring purchases of goods and/or services costing less
than $50,000.00 may be made, subject to the limitations set forth below,
without prior and specific approval of . . . (DAS) … provided that a DAS
… contract does not exist for the goods and/or services being acquired….
THE AUTHORITY GRANTED BY THIS GENERAL LETTER 71 TO
AGENCIES IS PERMISSIVE, NOT MANDATORY; DAS … WILL
SOLICIT QUOTATIONS, BIDS OR PROPOSALS ON BEHALF OF
ANY AGENCY UPON REQUEST.

Application

a) Direct purchases of any type of goods or services up to $2,500.00 (also
known as open market purchases) may be made without obtaining
quotations or bids. No annual limits or restrictions are established.

b) Purchases over $2,500.00 and up to $10,000.00 (annually) must be
based upon, when possible, at least three written quotations … or bids,
from responsible and qualified sources of supply.

c) Purchases over $10,000.00 and less than $50,000.00 (annually) must be
based upon, when possible, at least three written quotations or bids, from
responsible and qualified sources of supply. Agencies must also publish
their request for quotation … or bid notice on the State Bid/Contracting
Portal …

* * *
Limitations

1. Agencies may not use the authority granted by this General Letter
to purchase goods and contractual services that are already the subject of
existing DAS … contracts. Those goods and contractual services must be
purchased against those existing contracts.

* * *
(Ex. 17) (emphasis in original).

5. At all times relevant hereto, the Union and the State have been parties to a series
of collective bargaining agreements that contain the following relevant provisions:

ARTICLE 12
GRIEVANCE PROCEDURE

Section 1. Definition of Grievance. A grievance is defined as . . . a written
complaint involving an alleged violation or a dispute involving the application or
interpretation of a specific provision of this Agreement.
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* * *

Section 9. Arbitration. [Unresolved] grievances . . . shall be submitted for
arbitration . . .

* * *

ARTICLE 29
STRESS MANAGEMENT

Section 1.  Stress Management Fund.  The State shall establish a fund of one
hundred thousand ($100,000) dollars to be expended on stress management
programs and/or procedures.

Section 2.  Committee Established.  A committee shall be established by
October 1, 1985 made up of three individuals designated by the Union and three
individuals designated by management to determine what programs and/or
procedures shall be implemented.

A. The six (6) designated individuals shall select a neutral member to the
committee . . .

* * *

6. The Stress Reduction Committee (SRC) holds regular monthly meetings and
considers proposed purchases of products or services. Upon affirmative vote, a member
of the committee completes a requisition form for desired products or services, which
form is then signed by the SRC treasurer, the SRC neutral member and the DOC
personnel director and submitted to the DOC fiscal services unit. After completion of the
procurement process, DOC issues payment.

7. On March 30, 2000 the SRC discussed and approved the resubmission of certain
purchase orders at additional cost in order to use vendors who are contracted with the
state. (Ex. 18).

8. On February 27, 2003, the SRC met and Josephine Shabbot (Shabbot) a Fiscal
Administrative Officer with the DOC fiscal services unit, attended and explained DOC
procurement procedures. The SRC also decided that SRC member Mike McGarthy
(McGarthy) would develop a list of state vendors.
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9. On March 25, 2003, the SRC met and Shabbot again discussed DOC
procurement procedures. McGarthy reported he had developed a list of about 20 state
vendors and would be requesting catalogs. (Ex 18).

10. On May 5, 2003, the SRC met and McGarthy reported that Shabbot narrowed the
list of approved state vendors to the type of vendors “the committee will be doing
business with.” (Ex. 18).

11. On January 26, 2004, the SRC purchased athletic equipment from New England
Fitness Distributions (NEFD), a vendor having a contract with the State at all times
relevant hereto. The SRC purchased athletic equipment from NEFD on multiple
occasions over the next five years.

12. On February 27, 2004, the SRC met and McGarthy volunteered to research and
report to the SRC regarding those approved state vendors that maintain and repair
wellness center equipment. (Ex. 18).

13. On May 6, 2006, the Union filed grievance number 06-1076 (Ex. 10) claiming
that “monies in the stress management fund are being expended for reasons other than
stress management programs and/or procedures . . .” The Grievance contested the SRC’s
contribution in 2006 to a golf tournament established in memory of the child of a former
NP-4 bargaining unit member. The SRC had contributed to the tournament annually since
2002 in order to reduce DOC employee admission fees. (Ex. 10, 11).

14. On May 8, 2007, arbitrator Susan Meredith issued an award (the Meredith Award)
(Ex. 11) denying grievance 06-1076 and stating, in relevant part:

The contract requires the [SRC] to make decisions about stress reduction
programs but does not set any standards or parameters for their work.

15. On December 31, 2009, the Union filed grievance number 09-4198 (Ex. 9)
claiming that the DOC was not allowing SRC “expenditure of the established stress
management funds. . .”  The DOC denied the grievance stating at Step III, in relevant
part:

[The Union] claim[s] that the [SRC] can decide … who the vendors are,
the agency’s only responsibility is to cut the check.

The Agency indicates that … they have to fulfill the regulations and
statutes concerning purchasing for the State of Connecticut.  The vendor
that members of the [SRC] wanted to go with was not an approved vendor
with the Department of Administrative Services.

16. At some point prior to January 20, 2010, a dispute arose between the SRC and
NEFD regarding a bill. As a result, the SRC began purchasing athletic equipment from
Camel Fitness, Inc (CFI). At all times relevant hereto, CFI has not been an approved
state vendor.
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17. On February 3, 2010, the Union filed a prohibited practice complaint (No. SPP-
28,372) with the Labor Board alleging, in relevant part, that the DOC “forestall[ed] the
purchasing of items …. They decided to purchase using the written quote bidder system
that is used by DAS.” (Ex. 12).

18. On October 7, 2010, and during negotiations for a successor collective bargaining
agreement, the Union proposed adding language to Article 29 as follows:

The decision by the Committee of the expenditure of fund(s) shall be final and
binding.  Expenditures shall not have to follow the Purchasing Regulations of the
State of Connecticut.

(Ex.14).

19. On March 10, 2011, the Union withdrew its complaint in Case No. SPP-28,872
without prejudice. (Ex. 13).

20. In the summer of 2011, the parties tentatively agreed to a successor collective
bargaining agreement with no changes to Article 29.

21. Immediately prior to July 2011, DOC Fiscal Administrative Manager Barbara
Bergeron (Bergeron) became aware that the SRC purchases from CFI had exceeded the
$10,000 bid exemption limit in GL 71 and Bergeron returned to the SRC a pending
requisition for CFI athletic equipment.

22. On August 19, 2011, the SRC met and Shabbot and Barbara Farrell of the DOC
fiscal services unit explained the procurement process and DAS guidelines. The meeting
minutes state, in relevant part, that Shabbot “confirmed … that the funds are state money
and must be spent according to the state guidelines” and that she “suggested that the
committee use contracted state vendors so there will be no limit on purchase amounts for
fitness equipment.” (Ex. 16).

CONCLUSIONS OF LAW

1. An employer’s unilateral change in an existing condition of employment that is a
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a
violation of the Act unless the employer establishes an adequate defense.

2. Repudiation of a collective bargaining agreement may occur where the respondent
has taken an action based upon an interpretation of the contract that is wholly frivolous or
that is asserted in subjective bad faith.

3. The DOC did not violate the Act.
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DISCUSSION

The Union contends that the State made an illegal unilateral change to a
mandatory subject of bargaining, and repudiated Article 29 of the parties’ collective
bargaining agreement and the Meredith arbitration award, when DOC subjected SRC
expenditure decisions to DAS procurement restrictions. The State responds that the
Union failed to establish both the existence of a binding past practice of making
purchases outside of DAS guidelines as well as any change in such a practice. The State
also alleges that even if a change occurred, the effect was de minimis. Finally, the State
claims that the Union has failed to meet its burden of proving repudiation. For the
reasons set forth below, we agree with the State that there has been no violation of the
Act.

It is well-settled that an employer’s unilateral change in an existing condition of
employment involving a mandatory subject of bargaining will constitute a refusal to
bargain in good faith and a prohibited practice unless the employer proves an adequate
defense. Southeast Area Transit District, Decision No. 4641 (2013); State of
Connecticut, Judicial Branch, Decision No. 4532 (2011); Norwalk Third Taxing
District, Decision No. 3695 (1999); Bloomfield Board of Education, Decision No. 3150
(1993); City of Stamford, Decision No. 2680 (1988).

To establish a prima facie case of unilateral change, the Complainant must show
that there existed a fixed practice prior to the alleged change and a clear departure from
that practice. State of Connecticut, Decision No. 4573 (2012); Town of Salem, Decision
No. 3239 (1994); Norwalk Board of Education, Decision No. 2956 (1991); City of New
Haven, Decision No. 2361 (1985). If the Union fails to prove a change in an established
practice, it fails to meet its burden and the inquiry ends. Town of Salem, supra.

Given the record before us, we find that the Union failed to establish the existence
of a sufficient fixed practice of the SRC operating independent of existing procurement
parameters, i.e., utilizing vendors who do not have contracts with the State and exceeding
GL71 thresholds without resorting to DAS bidding requirements. With the exception of
CFI, there is nothing before us to establish the extent to which the SRC used non-contract
vendors.3 Viewed as a whole, the record leads us to conclude that SRC utilization of non-
contract vendors to purchase athletic equipment was the exception and not the rule. The
SRC was aware of the contract vendor requirement as early as March 30, 2000, it took
steps to identify such vendors in 2003, and it regularly utilized NEFD, a contract vendor,
to purchase athletic equipment from January 2004 through May 2009. In addition, all but
one of the CFI transactions were made within the $2,500 limit for open market purchases
as provided in GL71. We decline to find a binding practice based on that single instance.

With respect to the Union’s repudiation claim:

3 Although the Union introduced a spreadsheet (Ex. 15) of SRC purchases from July 2003 to May, 2012,
the compilation does not identify which vendors had State contracts and which did not.
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The Labor Board has found that repudiation of a collective bargaining
agreement may occur in three circumstances: 1) where the respondent has
taken an action based upon an interpretation of the contract and that
interpretation is asserted in subjective bad faith by the respondent; 2)
where the respondent has taken an action based upon an interpretation of
the contract and that interpretation is wholly frivolous or implausible; and
3) does not involve an interpretation of the contract by the respondent nor
does the respondent challenge the complainant’s interpretation of the
contract, but rather it seeks to defend its action on some collateral ground
which does not rely on an interpretation of the contract, e.g., financial
hardship or administrative difficulties.

City of Bridgeport, Decision No. 4478 pp 10-11(2010) (internal citations omitted).

In this case, the Union contends that State’s actions are based on an
interpretation of the collective bargaining agreement that is either held in subjective bad
faith, or is wholly frivolous or implausible. “Conclusions regarding actual or subjective
bad faith must be based on an examination of all the evidence, including circumstantial
evidence existing when a party’s claim flies in the face of clear contract language.” City
of New Britain, Decision No. 4600 p. 7 (2012); see also Ansonia Federation of
Teachers, Decision No. 2570 (1987); Bristol Federation of Teachers, Decision No. 1656
(1978).  With respect to the second criteria, implausibility, we have emphasized the
difficulty of proving that type of repudiation:

Where such a claim is made this Board must, of course, look at the
contract to see whether the employer's conduct may be justified by any
plausible construction or interpretation of the contract. To that extent it has
jurisdiction to interpret the contract - but to that extent only. Once we have
determined that the employer's construction is plausible (i.e., the kind a
reputable lawyer might urge with a straight face) then the claim of
repudiation must fail. All that would remain is a claim for mere breach of
contract and that does not constitute a violation of the Act.

Town of Plainville, Decision No. 1790 p.6 (1979) (emphasis in original).

The Union has failed to meet the standard for proving repudiation. The language
of Article 29 provides only that the State shall establish a fund of $100,000 and that the
SRC shall determine what programs shall be implemented. Since the agreement is silent
with respect to the SRC’s authority to select vendors and does not expressly exempt the
SRC from the DAS procurement process, we conclude that the State’s interpretation of
Article 29 is not in bad faith, implausible or frivolous. Nor do we find, as the Union
urges, that the State’s actions constitute a repudiation of the Meredith Award as that
dispute concerned SRC authority to make decisions about stress reduction programs, not
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SRC exemption from the statutory framework4 governing purchases of products and
services.

ORDER

Pursuant to the power vested in the Connecticut State Board of Labor Relations
by the State Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be and the same hereby is,
DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Patricia V. Low
Patricia V. Low
Chairman

Wendella Ault Battey
Wendella Ault Battey
Board Member

4 Any valid collectively bargained exemption from this framework, as proposed by the Union on October
7, 2010, would be subject to the supersedence process set forth in Conn. Gen. Stat. § 5-278(b). See Cox v.
Aiken, 278 Conn. 204, 216-218 (2006).
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 20th

day of February, 2014 to the following:

Ellen Carter, Principal L. R. Specialist
State of Connecticut OPM-OLR RRR
450 Capitol Avenue, MS53OLR
Hartford, CT 06106-1308

J. William Gagne, Jr.
Gagne & Associates RRR
15 North Main Street, Suite 207
West Hartford, CT 06107

Linda Yelmini, Director
State of Connecticut OPM-OLR
450 Capitol Avenue, MS53OLR
Hartford, CT 06106-1308

___________________________________
Harry B. Elliott, Jr., General Counsel
CONNECTICUT STATE BOARD OF LABOR RELATIONS


