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DECISION AND ORDER AND PARTIAL DISMISSAL OF COMPLAINT 
 
 On September 24, 2012, the Bridgeport Police Union, Local 1159, Council 15, 
AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State Board of 
Labor Relations (the Labor Board) alleging that the City of Bridgeport (the City) violated 
the Municipal Employee Relations Act (the Act) by repudiating the collective bargaining 
agreement and interfering with employees’ rights to union representation related to the 
drug testing of a specialized narcotics unit.    
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on February 22, 2013.  All parties appeared, were represented 
and were given full opportunity to present evidence, examine and cross-examine 
witnesses, and make argument.  The parties submitted briefs, which were received on 
May 10, 2013. Reply briefs were received on May 17, 2013.  Based on the record before 
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us, we make the following findings of fact and conclusions of law, dismiss the complaint 
in part and issue the following order.  
 

FINDINGS OF FACT 
 
1. The City is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act, which 
represents a bargaining unit consisting of “all uniformed and investigatory employees … 
excluding the Chief of Police, and the Assistant Chief, employed by the City of 
Bridgeport, in the Police Department…” (Ex. 3). 
 
3. At all relevant times, the Bridgeport Police Department maintained a Narcotics 
and Vice unit.1  The Narcotics and Vice unit is headquartered at River Street in 
Bridgeport and is charged with combating the illegal sale and use of narcotics.  
 
4. The Narcotics and Vice unit operates in conjunction with federal and state law 
enforcement partners.  Unit members are trained in recognizing the signs of illegal drug 
use.   Unit members routinely handle large amounts of illegal narcotics, including 
cocaine. 
 
 
5. The City and the Union are parties to a collective bargaining agreement, effective 
July 1, 2008 through June 30, 2012 (Ex. 3), which provides, in relevant part:  
 

 
ARTICLE 13 

 
PENALTY CLAUSE 

 
*  *  * 

 
Section 3 – If the [State Board of Mediation and Arbitration] determines, in any 
case before it, that either party has deliberately or intentionally violated any 
provision of this agreement, … said Board is hereby authorized to award damages 
to the aggrieved party and impose penalties … in an amount or in a manner which 
… will discourage further attempts to deliberately or intentionally violate any 
provisions of this agreement.  

 
 Section 4 – Such damage awards may include … monetary payments… 
 

ARTICLE 16 
 

DRUG TESTING 
 
                                                 
1 The Narcotics and Vice Unit is also known as the Tactical Narcotics Team or “TNT”. 
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The parties are in agreement that Narcotics and Vice Officers will be subject to 
drug testing in accordance with the following procedures:  Mandatory testing 
upon original assignment and random testing at any time after assignment for 
controlled substances … After the City has implemented drug testing for 
Narcotics and Vice Officers and a period of six (6) months has expired, the City 
may notify the Union that drug testing, in accordance with the procedures used for 
Narcotics and Vice Officers … will be implemented for all bargaining unit 
members…   

 
 
6. The Bridgeport Police Department Policy and Procedures Manual (the Manual) 
(Exs. 4, 5) provides, in relevant part:  
 

2.7.4.4   RANDOM CONTROLLED SUBSTANCE TESTING 
 

1)  Random controlled substance testing for Covered Employees will be 
conducted at a minimum annual rate of 50% for such employees…. 

 
2) A third party administrator will conduct the random selection of names.  

The names will be reported to the Chief of (sic) his designee. Random 
controlled substance tests will be unannounced and the dates will be 
spread reasonably throughout the year…. 

 
* * * 

 
 2.7.4.5  REASONABLE SUSPICION TESTING  
 
 When a “reasonable suspicion” is determined indicating that an employee is using 

a controlled substance and/or alcohol, that employee will be tested pursuant to 
procedures set forth in this policy.  

  
1) Direct observation of controlled substance and/or alcohol use. 
2) The employee’s body shows evidence of controlled substance use, e.g., 

track marks. 
3) The employee is found to be in possession of a controlled substance or 

alcohol on-duty. 
4) Spontaneous, unusual, abnormal, erratic or unacceptable behavior. 
5) An unusual or suspicious pattern of sick leave usage.  
6) Information which is provided by a reliable and credible source. 
7) The presence of symptoms of controlled substance or alcohol use, e.g., 

odor of alcoholic beverage, glassy or blood shot eyes, slurred speech, poor 
coordination and/or reflexes, etc.  

8) The occurrence of repeated, multiple on-the-job accidents or injuries.  
 

Any observation for controlled substances and/or alcohol must be reported 
immediately to a commanding officer. 
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* * * 

 
A memorandum detailing in writing the specific facts, symptoms or observations 
that formed the basis for their determination that reasonable suspicion existed … 
shall be prepared by the reporting supervisor and the Captain or Lieutenant at the 
time of referral for testing.  

 

7. On October 24, 2011, the City and the Union entered into a prohibited practice 
settlement agreement (Ex. 7), which provided, in relevant part:  
 

1. The City agrees to conduct drug testing in such a location that will provide 
officers with privacy and in such a manner that is safe and sanitary. 

 
2. The City agrees that it will change the current location of drug testing at 

police headquarters to the City’s West Side Precinct. 
 

3. The parties agree that in the event the City’s West Side Precinct is not 
logistically feasible … the City agrees to meet with the Union for purposes of 
coming to an agreement on an alternate location…  

 

8. At all times relevant, the City employed the firm of Gregory and Howe to perform 
its drug testing.   With respect to random testing, Gregory and Howe randomly selects ten 
percent of the entire police department (44 persons) to be tested each month.  The list of 
individuals to be tested in a given month is provided to Lieutenant William Bailey 
(Bailey), who groups individuals by shift and selects testing dates.  Representatives of 
Gregory and Howe perform the collection of specimens. 
 
9. In or about February 2012, the Police Department investigated a member of the 
Narcotics and Vice unit, David Uliano (Uliano), after an audio recording surfaced on You 
Tube in which Uliano indicated that he smoked crack cocaine.  The allegations were not 
substantiated and Uliano was not disciplined.  In or about April 2012, after the conclusion 
of the investigation, Uliano passed a return to duty drug test and was returned to the 
Narcotics and Vice unit. 
 
10. In or about the beginning of August 2012, a member of the Narcotics and Vice 
unit, Ivan Clayton, tested positive for cocaine use during a random test.   
 
11. Deputy Chief James Baraja (Baraja) voiced his concern to Police Chief Joseph 
Gaudett (Gaudett) that Clayton’s positive test result would be the second time that the 
integrity of the unit was called into question and that it could negatively impact its 
operations and relationships with other agencies.  Baraja also was concerned about 
possible collusion between unit members.  Gaudett ordered that every member of the unit 
be immediately tested.  Baraja directed Bailey to test the unit and keep the testing 
“confidential.”  
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12. On August 7, 2012, a representative of Gregory and Howe collected samples from 
five members of the Narcotics and Vice unit at their headquarters on River Street, 
including detective William Reilly (Reilly).  Reilly was a member of the Union executive 
board.  Bailey instructed members of the unit that they were not to call anyone until all 
members of the unit were tested.  Reilly inquired whether the Union president was aware 
of the testing and stated that he wanted the advice of a Union representative.  Reilly 
picked up a telephone to make the call.  Bailey informed Reilly that he would be 
disciplined if he called anyone.  
 
13. On August 8, 2012,2 a representative of Gregory and Howe collected samples 
from five additional members of the Narcotics and Vice unit at their headquarters on 
River Street, including officer Orlando Rosado (Rosado).  Rosado asked to call a Union 
representative or a captain.  Bailey informed Rosado that he would be disciplined “on the 
spot” if he called anyone. 
 
14. On August 9, 2012, the City tested Uliano. Uliano was the only member of the 
Narcotics and Vice unit to test positive for a controlled substance during the testing 
ordered by Gaudett. As of February 22, 2013, Uliano was no longer a member of the 
Narcotics and Vice unit. 
 
 

CONCLUSIONS OF LAW 
 

1. Repudiation of a collective bargaining agreement may occur in three 
circumstances: 1) where the respondent has taken an action based upon an interpretation 
of the contract and that interpretation is asserted in subjective bad faith by the respondent; 
2) where the respondent has taken an action based upon an interpretation of the contract 
and that interpretation is wholly frivolous or implausible; and 3) does not involve an 
interpretation of the contract by the respondent nor does the respondent challenge the 
complainant’s interpretation of the contract, but rather it seeks to defend its action on 
some collateral ground which does not rely on an interpretation of the contract, e.g., 
financial hardship or administrative difficulties. 
 
2.  The City did not repudiate the collective bargaining agreement or the manual.  

 
3.  It is a violation of the Act for an employer to fail or refuse to provide an employee 
with union representation upon request during an investigatory interview that the 
employee reasonably believes may result in discipline.  
 
4. The testing conducted in this case constituted an investigatory interview, and the 
City therefore violated the Act when it refused employees’ requests for union 
representation. 
 

                                                 
2 Some members of the unit subsequently prepared memoranda in which they stated that they were tested 
on August 14, 2012.  
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5. The City failed to comply with the terms of a valid settlement agreement of a 
prohibited practice complaint. 
 

DISCUSSION  
 

In its brief, the Union argues that the City repudiated the collective bargaining 
agreement and the Manual by subjecting the entire Narcotics and Vice unit to drug testing 
that was neither random nor based on reasonable suspicion, unlawfully interfered with its 
members’ rights to union representation during the testing, and violated the terms of a 
valid settlement agreement regarding the location of the testing.  The Union seeks, among 
other things, an award of damages pursuant to the penalty provisions of Article 13 of the 
collective bargaining agreement.  
 
 The City responds that the Union failed to meets its burden of proving its 
repudiation and interference claims and that it had the contractual right to test any 
member of the Narcotics and Vice unit at any time.  The City further urges this Board to 
disregard any alleged breach of a settlement agreement because it was not pled in the 
complaint and argues that an award of damages would be inappropriate.   
 
 For the reasons set forth below, we find that the City did not repudiate the 
contract, but unlawfully interfered with Union members’ rights to union representation 
and violated the terms of a valid settlement agreement.  
 

We begin with the Union’s repudiation claim:    
 
The Labor Board has found that repudiation of a collective bargaining agreement 
may occur in three circumstances: 1) where the respondent has taken an action 
based upon an interpretation of the contract and that interpretation is asserted in 
subjective bad faith by the respondent; 2) where the respondent has taken an 
action based upon an interpretation of the contract and that interpretation is 
wholly frivolous or implausible; and 3) does not involve an interpretation of the 
contract by the respondent nor does the respondent challenge the complainant’s 
interpretation of the contract, but rather it seeks to defend its action on some 
collateral ground which does not rely on an interpretation of the contract, e.g., 
financial hardship or administrative difficulties.  

 
City of Bridgeport, Decision No. 4478 pp 10-11(2010) (internal citations omitted). 

In this case, the City has taken an action based on interpretations of the collective 
bargaining agreement and the Manual.  Thus, repudiation will be found only if the record 
establishes that the City’s interpretations are either held in subjective bad faith, or are 
wholly frivolous or implausible. “Conclusions regarding actual or subjective bad faith 
must be based on an examination of all the evidence, including circumstantial evidence 
existing when a party’s claim flies in the face of clear contract language.” City of New 
Britain, Decision No. 4600 p. 7 (2012); see also City of Meriden, Decision No. 4557 
(2011); Ansonia Federation of Teachers, Decision No. 2570 (1987); Bristol Federation 
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of Teachers, Decision No. 1656 (1978).  With respect to the second criteria, 
implausibility, we have emphasized the difficulty of proving that type of repudiation:   

Where such a claim is made this Board must, of course, look at the 
contract to see whether the employer's conduct may be justified by any 
plausible construction or interpretation of the contract. To that extent it has 
jurisdiction to interpret the contract - but to that extent only. Once we have 
determined that the employer's construction is plausible (i.e., the kind a 
reputable lawyer might urge with a straight face) then the claim of 
repudiation must fail. All that would remain is a claim for mere breach of 
contract and that does not constitute a violation of the Act.  

Town of Plainville, Decision No. 1790 p.6 (1979) (emphasis in original). 

The record establishes that Ivan Clayton, a member of the Narcotics and Vice 
unit, tested positive for cocaine use during a random drug screening several months after 
the department investigated another member of the unit, David Uliano, for alluding to 
smoking crack cocaine in an audio recording. Concerned about the public’s perception of 
the unit, the unit’s relationship with its law enforcement partners and possible collusion 
between unit members, Gaudett ordered unit-wide testing.  The City argues that the 
selection of the entire Narcotics and Vice unit constituted random testing under Article 
16 of the collective bargaining agreement, which provides, in relevant part, for such 
testing “at any time after assignment...” to the unit.  The City further argues that 
Clayton’s positive test and the Uliano audio recording also constituted “[i]nformation … 
provided by a reliable and credible source” within meaning of Section 2.7.4.5(6) of the 
Manual, which gave rise to reasonable suspicion to test the entire unit.  
 
 After careful consideration of the record, we find that the City’s conduct does not 
meet the difficult standard for repudiation.  Article 16 of the collective bargaining 
agreement provides for the random testing of members of the Narcotics and Vice unit at 
any time after assignment to that unit.  However, neither the collective bargaining 
agreement nor the manual define the term “random.” Accordingly, although we may 
disagree that selecting a specific unit for the purpose of repairing its reputation was 
“random” selection as that term is commonly used we cannot say that the City so flouted 
clear and unambiguous contract language as to constitute evidence of bad faith, 
implausibility or frivolity.3 Similarly, while the parties may dispute whether the 
information concerning Clayton and Uliano gave rise to a “reasonable suspicion” to test 
all other members of a small, tightly knit unit that has access to illegal drugs and that 
reportedly does “everything together,” such an interpretation of Section 2.7.4.5 is at least 
feasible and so the repudiation claim must fail. City of Bristol, Decision No. 2445 p. 6 
(1985) (“To show repudiation the Union must prove more than that the City's 

                                                 
3 Where the parties fail to define a term in their contract, it is appropriate to look to the dictionary to 
ascertain the commonly approved usage of the word. Buell Industries v. Greater New York Mutual Ins., 
259 Conn. 527, 539 (2002). “Random” is defined as “without definite aim, direction, rule, or method.”  
Merriam-Webster Online, http://www.merriam-webster.com/dictionary/random.   
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interpretation of the Contract is wrong…”).  In so finding, we are mindful that the City 
did not strictly follow the procedures in the manual for either random or reasonable 
suspicion testing.  However, we view this as evidence of mere breach of contract, which 
does not constitute a violation of the Act. Town of Plainville, supra. 
 

The City’s conduct with respect to Union representation during the testing is more 
troubling.  It is well settled that an employee is entitled to union representation at an 
investigatory interview called by the employer where the employee reasonably believes 
that the interview will result in disciplinary action or jeopardy to the employee’s job 
security and where the employee has requested representation.  This is the rule 
enunciated in NLRB v. Weingarten, Inc. 420 U.S. 251 (1975) and adopted by this Board 
under our labor statutes including MERA. See City of Stamford, Decision No. 2476 
(1986); State of Connecticut (DOC), Decision No. 3631 (1998).  We have held that 
urinalysis drug testing constitutes an investigatory interview within the meaning of the 
Weingarten rule. City of New Haven, Decision No. 2554-A p. 21 (1987). Moreover such 
testing is a circumstance which provides a reasonable basis to believe that disciplinary 
action may result in that the manual expressly prohibits the illegal use of a controlled 
substance and refers to disciplinary action.  
 
 The City argues that the record is devoid of evidence that any unit members made 
a clear and specific request for union representation and that, in any event, an 
experienced union official (Reilly) was present.  We disagree.  First, the record contains 
evidence that both Rosado and Reilly requested the assistance of a union representative 
and that both requests were denied by Bailey.  Second, it is not the City’s prerogative to 
select Reilly as the union representative for Weingarten purposes.  The City’s argument 
in this regard also fails to take into consideration that Reilly himself was being subjected 
to the test and was entitled to the assistance of a union representative.  Reilly’s status as a 
union official does not negate that right. See Consolidated Freightways Corp., 264 
NLRB 541, 542 (1982) (union steward has right to assistance of a union representative 
during investigatory interview “regardless of his knowledge of labor law…”).   
 

  With respect to the City’s alleged failure to comply with a settlement agreement, 
we agree with the City that this claim was not pled in the complaint.  However, “the strict 
rules of pleading applicable to judicial proceedings are not applicable to administrative 
tribunals.” Town of Montville, Decision No. 2587 at 4 (1987).  The question is whether 
the respondent received fair notice of the claim and a meaningful opportunity to prepare 
its defense. Town of Montville, supra; Hartford Board of Education, Decision No. 3350 
(1995).  In this case, the Union presented both argument and evidence on this claim at the 
hearing, which we have recognized can provide sufficient notice to the opposing party 
notwithstanding the omission of the claim from the complaint. Town of Woodbury, 
Decision No. 4617 p. 5 (2012) (“Had this [new] theory been raised at or before the 
hearing, the Town would have had an opportunity to offer evidence relevant to this 
claim”); see also Hartford Board of Education, supra at pp 4-5.  We find that the City 
received adequate notice and opportunity to prepare its defense.  
 

Turning now to the merits of this claim, we have held in prior decisions that 
failure to comply with a settlement of a prohibited practice complaint constitutes a 
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violation of Section 7-470(a)(4) of the Act. See e.g., City of Bridgeport, Decision No. 
2075-A (1982). When determining whether a party has failed to abide by a prohibited 
practice complaint settlement agreement, we compare the “obligation(s) created by the 
settlement agreement with the action or inaction of the respondent party to determine 
whether it has satisfied the obligations.” Town of East Hartford, Decision No. 3927 p.5 
(2003). In this case, the City’s obligation was clear: conduct urinalysis testing at the West 
Side precinct or meet with the Union to determine an alternate location.  The City did 
neither and has offered no justification for this failure. Accordingly, we find that the City 
violated a valid prohibited practice complaint settlement agreement.        
 

With respect to remedy, we find that under the circumstances of this case a cease 
and desist order would effectuate the policies of the Act.4  With respect to the Union’s 
request for punitive damages, we note that Article 13 of the collective bargaining 
agreement provides for such a remedy in cases before the State Board of Mediation and 
Arbitration, and not this Board.  Moreover, we have held that punitive damages are 
outside of our remedial authority.  State of Connecticut, Decision No. 3244 (1994); 
Norwalk Board of Education, Decision No. 3408 (1996).   

 
ORDER 

 
By virtue of and pursuant to the power vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby  
 

ORDERED that the City of Bridgeport:  
 
I. Cease and desist from denying employees union representation during 
investigatory interviews.  
 
II. Cease and desist from violating the terms of a valid settlement agreement. 
 
III. Take the following affirmative steps which we find will effectuate the purposes of 
the Act:  

 
A.  Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order and 
Partial Dismissal of Complaint in its entirety.  
 
B.  Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 

                                                 
4 Although we routinely rescind discipline for Weingarten violations, the record in this case is insufficient 
for such a remedy.  Based on this record, we know only that Uliano tested positive for cocaine metabolites 
on August 9, 2012 and is no longer a member of the unit.  However, even if we were to infer that Uliano 
was either transferred or otherwise disciplined for testing positive, which we decline to do, the record is 
devoid of evidence that he was similarly deprived of his right to Union representation.   
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(30) days of the receipt of this Decision and Order and Partial Dismissal of 
Complaint of the steps taken by the City of Bridgeport to comply herewith. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
Patricia V. Low  
Chairman  

 
Wendella Ault Battey  
Wendella Ault Battey  
Board Member  

 
Barbara J. Collins 
Barbara J. Collins  
Board Member  
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th 
day of January, 2014 to the following: 
 
Kelly A. Rommel, Esq. 
Council 15, AFSCME, AFL-CIO    RRR 
700 West Johnson Avenue, Suite 305 
Cheshire, CT  06410 
 
Michel Bayonne, Esq. 
Christopher J. Sugar, Esq.     RRR 
Durant, Nichols, Houston, Hodgeson & Cortese-Costa, P.C. 
1057 Broad Street 
Bridgeport, CT  06604-4129 
 
   _______________________ 
   Katherine C. Foley, Agent 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 


