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DECISION AND ORDER 

 On August 8, 2012,  UPSEU/COPS (the Union) filed a complaint with the Connecticut 
State Board of Labor Relations (the Labor Board) alleging that the Town of Westbrook (the 
Town) had committed practices prohibited by the Municipal Employee Relations Act (MERA or 
the Act) by failing to comply with a grievance arbitration award. 
  
 After the requisite preliminary steps had been taken, the parties entered into a partial 
stipulation of facts and exhibits and the matter came before the Labor Board for a hearing on 
February 28, 2013. Both parties were represented by counsel, allowed to present evidence, 
examine and cross-examine witnesses and make argument.  Both parties submitted post-hearing 
briefs on April 10 2013. Based on the entire record before us, we make the following findings of 
fact and conclusions of law and we issue the following order. 
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FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all relevant 
times has represented a bargaining unit of all full time and part time constables employed by the 
Town. 
 
3. Town constables perform criminal law enforcement duties and are required to be certified 
by the Police Officer Standards and Training Council (POST) pursuant to Conn. Gen. Stat. §7-
294d(b). POST certifications ordinarily lapse after three years and immediate recertification is 
contingent on the employee having completed certain classroom and weapons training.   
 
4. Initial POST certification of persons without prior police service requires completion of a 
lengthy “basic recruit training” session at the Municipal Police Training Council academy.   
When an employee’s certification has lapsed, POST may require that the employee repeat basic 
recruit training or a shortened version thereof. 
  
5. The Town monitors the certification status of its constables and ordinarily arranges for 
constables to receive recertification training in advance. The Town pays the costs of basic recruit 
training and recertification training and compensates constables for time expended attending all 
training sessions.  
 
6. At all times relevant hereto the Union and the Town were parties to a collective 
bargaining agreement (Ex. 4) with effective dates of July 1, 2011 through June 30, 2013 that 
provided, in relevant part: 
 

ARTICLE VII – 
  

GRIEVANCE PROCEDURE 

 Section 1.
 . . .  

 A grievance shall mean a written complaint:  

b. concerning discharge, suspension, or other disciplinary action. 
 
Section 2.
. . .  

 Procedure 

STEP FOUR:

 . . .  

    If the grievant or his/her representative . . . are not satisfied with the 
decision . . . then his/her representative may . . . submit the grievance to the Connecticut 
State Board of Mediation and Arbitration and the decision rendered by the arbitrator or 
arbitrators shall be final and binding upon the parties, subject to any applicable appeal 
rights. 

 
7. The Town hired Rhea Milardo (Milardo) as a part time constable in 1988 and Milardo 
worked continuously in that capacity until January 22, 2009 when the Town terminated her 
employment for misconduct occurring on June 18, 2008. (Ex.6).  
 
8. On January 27, 2009, the Union filed a grievance contesting Milardo’s termination.   
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9. On January 11, February 10, April 5 and May 3, 2011, a tripartite panel of arbitrators of 
the Connecticut State Board of Mediation and Arbitration (the arbitrators) conducted arbitration 
hearings on the matter. (Ex. 5). 
 
10. On June 30, 2011, Milardo’s POST certification expired. 
 
11. On February 2, 2012, a majority of the arbitrators issued an award (Ex. 5) which the 
Town received on February 6, 2012 and which states: 
 
                                                                 
 

AWARD 

  After consideration of the substantial and credible evidence of the case and the 
 entire record, we find and award as follows: 
 
  The Grievant, Rhea Milardo, was not terminated for just cause in accordance 
 with the terms of the collective bargaining agreement. While Grievant committed acts of 
 misconduct in the failing to come to the immediate aide of a citizen even after dispatch 
 was contacted so that assistance could be provided by other emergency personnel, the 
 penalty imposed by the Town is hereby reduced from termination to suspension without 
 pay and benefits, but without loss of seniority, for the period January 22, 2009 through 
 the fifth (5th

 

) business day following receipt of this Award by the City. To be clear, other 
 than maintaining her seniority without any break, Grievant shall not be entitled to any 
 employment benefits, including without limitation vacation or personal days, for the 
 entire time of the suspension without pay or benefits. It is so ordered. 

12. On March 5, 2012, the Town filed an application to vacate the award in superior court 
pursuant to Conn. Gen Stat. §52-418. (Ex. 6). 
 
13. On June 29, 2012, the Town filed a withdrawal (Ex. 7) of its application to vacate in 
superior court and by letter of even date to Union attorney John Walsh (Walsh), Town attorney 
Gabriel Jiran (Jiran) stated, in relevant part: 
 
  I have attached for your records the Town’s Withdrawal of its Application to 
 Vacate . . .  As you and I have discussed, the Town will comply with the ruling . . .  and 
 reinstate Ms. Milardo with the lengthy suspension imposed by the arbitrators. Because of 
 the length of this suspension, Ms. Milardo’s certification has lapsed. . . It is my 
 understanding from conversations with POST that Ms. Milardo must complete the 
 police academy in order to have her certification reinstated. . . In the interim, Ms. Milardo 
 is unable to perform the functions of her position, and will not be paid for not working. . . 
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14. By letter (Ex. 8) to Jiran dated July 13, 2012, Walsh stated, in relevant part: 
 
 This will confirm my receipt of your letter dated June 29, 2012 . . . confirming that the 
 Town has withdrawn its application to vacate the arbitration award. While I am pleased 
 to learn that the Town is taking the necessary steps to enroll Ms. Milardo in the police 
 academy, I strongly disagree that the Town is under no obligation to pay her from the 
 time of her reinstatement as ordered by the Arbitration Panel. 
 . . .  

In order to resolve this issue amicably, please confirm within seven (7) business days that 
Ms. Milardo is being reinstated with back pay retroactive to February 12, 2012. 

 . . .  
 
15. By letter (Ex. 9) to Walsh dated August 7, 2012, Jiran stated, in relevant part: 
 
  This letter is in response to your position regarding the reinstatement of Rhea 
 Milardo . . . . [I]t is my understanding that Ms. Milardo does not currently have a 
 certification from the State of Connecticut to serve as a Constable, and that she is 
 therefore unable to perform the functions of her job . . . 
 
  Given that Ms. Milardo is not currently qualified to perform her job, the Town’s 
 position is that it does not have an obligation to reinstate her to her position until she is 
 able to obtain her certification. . . Naturally, the Town is not required to pay Ms. Milardo 
 when she is unable to perform her job. . .  
 
16. After the issuance of the award, the Town made no attempt to schedule Milardo for basic 
recruit training at the Municipal Police Training Council academy until August 15, 2012 when 
resident state trooper Robert Hart (Hart) faxed a request for a seat in the session scheduled to 
begin on January 3, 2013. POST immediately granted Hart’s request. Although an earlier session 
of basic recruit training began in September, 2012, the session was full at the time the Town 
sought a seat for Milardo. (Ex. 11). 
 
17. In the past, the Town has placed constables on paid administrative leave pending 
investigations of alleged misconduct. The Town placed Milardo on paid administrative leave 
prior to terminating her employment. Prior to the events at issue in this case, the Town placed 
then Constable Douglas Senn (Senn) 1

 

 on paid administrative leave prior to terminating Senn’s 
employment. Senn’s POST certification lapsed during some or all of the time he was on paid 
administrative leave.  

 
CONCLUSION OF LAW 

1. The Town violated Section 7-470(a)(6) of the Act when it failed to comply with an 
arbitration award. 
 
 

                                                
1   We take administrative notice of Senn’s involvement in a prior case, Town of Westbrook, Decision No. 4200 
(2006) which also involved a dispute between the Town and the Union concerning reinstatement of a constable. 
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 The Union contends that the Town violated the Act by failing to reinstate Milardo’s pay 
and benefits on February 7, 2012 per the arbitration award.

DISCUSSION 

2

 

 The Town argues that Milardo was 
unable to perform the duties of a Town constable given the expiration of her POST certification   
and as such, the Town was relieved from any obligation to employ or pay Milardo until her 
certification had been restored.  

 When a party claims that there has been a refusal to comply with an arbitration award we 
will interpret the award to ascertain what it requires and then determine whether the respondent 
has complied with those requirements. State of Connecticut, Office of Policy and Management, 
Decision No. 4610 (2012); Town of Middlebury, Decision No. 4603 (2012); City of Bridgeport, 
Decision No. 4602 (2012);  Town of Enfield, Decision No. 4461 (2010); City of Willimantic, 
Decision No. 1795 (1979).  We use an objective standard and we do not consider whether the 
respondent acted in good faith or whether its interpretation of the award is a plausible one as 
valid defenses. Town of Wallingford, Decision No. 3807 (2001); Town of Stratford, Decision 
No. 3277 (1995); City of New Haven, Decision No. 3060 (1992); Town of Newington, Decision 
No. 2957 (1991); Weston Board of Education, Decision No. 2678 (1988); Hartford Board of 
Education, Decision No. 2683 (1988).  Nor is it our function to relitigate or second guess the 
merits of grievance decisions.  Our role is limited to meeting our statutory responsibility to 
insure that the outcome of the grievance procedure is respected. Connecticut Employees Union 
Independent (NP-2 Unit), Decision No. 3446 (1996); City of Waterbury, Decision No. 2195 
(1983).  As such, our analysis “only looks to the language of the settlement” or in this case, the 
arbitration award. Town of Enfield, supra at p.11 (quoting City of Waterbury, Decision No. 
3593 (1998).  If we find there has not been compliance, we will find a violation of the Act. State 
of Connecticut, Department of Correction, Decision No. 4475 (2010). 
 
 The arbitration award at issue reduced Milardo’s “termination to suspension without pay 
and benefits . . . through the fifth (5th) business day following receipt of this Award by the City.” 
Since the Town received the award on February 6, 2012, Milardo’s suspension ended on 
February 13, 20123 and the following day Milardo regained her status as a Town employee and 
her entitlement to the pay and benefits set forth in the collective bargaining agreement. Since the 
Town afforded Milardo neither, it failed to comply with a valid arbitration award and therefore 
violated Section 7-470(a)(6)4

                                                
2    Although Milardo’s suspension without pay and benefits ended on February 13, 2012 per the terms of the 
arbitration award, the parties stipulated at the outset of the hearing that the relevant time period for relief, if any, was 
limited to February 7, 2012 to January 3, 2013. 

 of the Act. 

 
3    We take administrative notice that February 11and 12 fell on Saturday and Sunday in 2012. 
 
4    Conn. Gen. Stat. §7-470(a)(6) states, in relevant part: 

 (a) Municipal employers or their representatives or agents are prohibited from: . . . (6) refusing to comply 
 with . . .  a valid award or decision of an arbitration panel or arbitrator rendered in accordance with the 
 provisions of section 7-472. 

     Conn. Gen. Stat. §7-472 states, in relevant part: 

 (a) The services of the State Board of Mediation and Arbitration shall be available to municipal employers 
 and employee organizations . . .  for purposes of arbitration of disputes over the interpretation or 
 application of the terms of a written agreement . . .  
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 Milardo’s expired POST certification does not alter our interpretation of the award or our 
findings as to the Town’s noncompliance. There is nothing in the record before us to suggest that 
Milardo would not be recertified upon completion of the required training and given the parties’ 
practice, it was incumbent upon the Town to make the necessary arrangements when it received 
the arbitrators’ decision. Contrary to the clear language of the award, the Town’s refusal to 
reinstate Milardo pending training and its lengthy delay in submitting a training request to POST 
effectively extended Milardo’s suspension by more than ten months.  

 Nor do we view the temporary inability to perform work5 requiring POST certification as 
a sound basis to refuse reinstatement in this context. The expiration of Milardo’s certification 
was imminent at the time of the arbitration when the parties could offer the arbitrators evidence 
and argument on the issue of remedy. To the extent the Town contends that the remedy in the 
award was improper, the Town could have sought to vacate, modify, or correct the award 
through statutory proceedings6

 “We believe that the power to reassign employees to other duties which are concededly 
 within the job description of those employees is fundamental to the operation of any 
 public agency and therefore involves the exercise of managerial discretion.”  

 in court. Although the Union argues that there were a multitude 
of tasks Milardo could have performed without certification, we recognize the Town’s inherent 
and contractual right to determine work assignments.  

 
City of Bristol, Decision No. 4626 (2012) (quoting City of Hartford, Decision No. 2462 p. 8 
(1986) (citations omitted)). Declining to assign Milardo work, however, did not relieve the Town 
of its obligation under the award to reinstate Milardo’s employee status. The record reflects that 
members of the bargaining unit receive pay and benefits without working, both as set forth in the 
collective bargaining agreement (unanticipated holidays, union business leave) and otherwise 
(administrative leave). Indeed a prior employee, Douglas Senn, was afforded paid administrative 
leave even though his POST certification had expired. 
  
 Turning to the Town’s defenses we reject, as noted above, the claim that the award did 
not require further Town action and we note that the first intimation of future compliance 
occurred during discussions between Walsh and Jiran while the Town’s application to vacate the 
award was pending. We also find no merit in the Town’s argument that Conn. Gen. Stat. §7-

                                                
5    Absent POST certification, Milardo could not effect arrests, carry a service weapon, or hold herself out to the 
public as a police officer. 
 
6  Conn. Gen. Stat. §52-418(a) states, in relevant part: 

 Upon the application of any party to an arbitration, the superior court  . . . shall make an order vacating 
 the award . . . (4) if the arbitrators have exceeded their powers or so imperfectly executed them that a 
 mutual, final and definite award upon the subject matter submitted was not made. 

Conn. Gen. Stat. §52-419(a) states, in relevant part: 
 
 Upon the application of any party to an arbitration, the superior court  . . . shall make an order 
 modifying or correcting the award if it finds any of the following defects . . .  (2) if the arbitrators have 
 awarded upon a matter not submitted to them unless it is a matter not affecting the merits of the decision 
 upon the matters submitted; or (3) if the award is imperfect in matter of form not affecting the merits of the 
 controversy 
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294e(a)7

  

 precluded Milardo’s reinstatement as a Town employee. Absent timely recertification, 
the statute rescinds appointments to the position of “police officer” which, in this context, is 
defined in Conn. Gen. Stat. §7-294a(9) as a “constable who performs criminal law enforcement 
duties . . .” (emphasis added). Since the award does not require the Town to assign such duties to 
Milardo pending recertification, reinstatement does not violate the police licensure statute. 

 Lastly, the Town denies any undue delay in taking action to comply with the award. We 
disagree. The Town waited six months before formally requesting a seat in the academy and it 
never reinstated Milardo’s employee status, pay or benefits. Nor do we agree with the Town’s 
claim that it was not required to take any action with regard to the award during the pendency of 
its application to vacate in court. We recognize that the lack of a pending application to confirm 
(or prohibited practice complaint) by the Union may have precluded a stay of enforcement8 of 
the award pursuant to Conn. Gen. Stat. §52-420(c) 9

 

 during the court proceedings commenced by 
the Town. By voluntarily terminating those proceedings, however, the Town ultimately waived 
whatever legal right it had to eliminate or to modify its obligations under the award.  

 Turning to the issue of remedy we find that traditional make whole relief would best 
effectuate the policies of the Act. Normally, we would have ordered reinstatement and back pay 
but at the outset of the hearing the parties stipulated that any remedy would be limited to the time 
period February 7, 2012 to January 3, 2013. Accordingly, we find that Milardo is entitled to 
make whole relief from February 14, 2012, the date she was entitled to restoration of her 
employee status under the award, to January 3, 2013. The amount of back pay due is not subject 
to ready determination on the basis of the record before us. If the parties cannot agree on the 
proper amount, it will be determined in a compliance hearing on damages before the Labor 
Board. Relevant considerations in such a hearing would include Milardo’s hours of work prior to 
her termination and her actual work hours and earnings, if any, after February 14, 2013.  
 
 
 
 

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the Town of 
Westbrook: 
 

                                                
7    Conn. Gen. Stat. §7-294e(a) states: 

 Notwithstanding the provisions of any general statute or special act or local law, ordinance or charter to the 
 contrary, each police officer shall forfeit such officer's appointment and position unless recertified by the 
 council according to procedures and within the time frame established by the council. 
 
8    The Town cites Bridgeport Fire Fighters Local 834 v. City of Bridgeport, Superior Court, judicial district of 
Fairfield at Bridgeport, Docket No. CV030407643S  (March 18, 2004), which holds that a motion for a stay of 
enforcement of an arbitration award is premature unless a proceeding to enforce the award is pending. 
 
9    Conn. Gen. Stat. §52-420(c) states, in relevant part: 
 
 For the purpose of a motion to vacate, modify or correct an award, such an order staying any proceedings 
 of the adverse party to enforce the award shall be made as may be deemed necessary. . .  
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I. Cease and desist from failing to comply with valid arbitration awards. 
 
II. Take the following affirmative actions which we find will effectuate the purposes of the 
Act. 

  
A. Make Milardo whole for wages and benefits for the period of time commencing 

on February 14, 2012 and ending on January 3, 2013, in accordance with the 
discussion herein, the amount to be determined in a compliance hearing on 
damages before the Labor Board in the event the parties are unable to mutually 
agree upon the amount in question within thirty (30) days of the receipt of this 
Decision and Order. 

  
B. Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of the Decision and Order in its 
entirety. 

 
F. Notify the Connecticut State Board of Labor Relations at its office in the Labor 

Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty (30) 
days of receipt of this Decision and Order of the steps taken by the Town of 
Westbrook to comply herewith. 

 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

    
    Patricia V. Low 

Patricia V. Low 

    Chairman 
     
    
    Wendella Ault Battey 

Wendella Ault  Battey 

    Board Member  
 
    
    Barbara J. Collins 

Barbara J. Collins 

    Board Member 
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CERTIFICATION 

 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of 
November 2013 to the following: 
 
Gabriel J. Jiran, Esq. 
Shipman & Goodwin LLP 
One Constitution Plaza 
Hartford, CT 06103-1919 
 
John M. Walsh, Jr. 
Licari, Walsh & Sklaver, LLC 
105 Court Street 
New Haven, CT 06511 
 
 
 
  
 
 
 
 
 
 
 
   ______________________________ 
   Harry B. Elliott, Jr., General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
 
 
   

 
 
  
 
 
 
 


