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DECISION AND DISMISSAL OF COMPLAINT 

 On December 4, 2009, the Ridgefield Police Union, Local #1235, Council 15, 
AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State Board of 
Labor Relations (the Labor Board), amended on June 11, 2012, alleging that the Town of 
Ridgefield (the Town) repudiated the parties’ collective bargaining agreement and failed 
to bargain in good faith related to a proposed ordinance concerning the hiring of police 
officers to perform traffic control duties at certain road construction sites. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for hearings on April 12, May 31, June 11 and July 9, 2012.  All parties 
appeared, were represented and were given full opportunity to present evidence, examine 
and cross-examine witnesses, and make argument.  The parties submitted briefs, the last 
of which was received on February 20, 2013.  The parties submitted reply briefs on 
March 5, 2013.  Based on the record before us, we make the following findings of fact 
and conclusions of law and we dismiss the complaint. 
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FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act, which 
represents a bargaining unit consisting of “all full time investigatory and uniformed 
members of the [Ridgefield] Police Department with authority to exercise police power, 
exclusive of the Executive Officer and the Chief.” (Ex. 5A).  
 
3. The Town is governed by a Board of Selectmen comprised of five members, one 
of whom is the First Selectman.  At all relevant times, the Board of Selectmen consisted 
of First Selectman Rudolph Marconi (Marconi), Andy Bodner (Bodner), Di Masters 
(Masters), Joan Plock (Plock) and Barbara Manners (Manners). 
 
4. The legislative body of the Town is the Town Meeting.  Pursuant to charter (Ex. 
7), the Town Meeting has the sole power to enact ordinances.  The process for enacting 
an ordinance generally involves three steps.  The Board of Selectmen votes to propose an 
ordinance to a Town Meeting.  The proposed ordinance is then the subject of a public 
hearing.  Finally, the proposed ordinance is submitted to a vote at a Special Town 
Meeting.   
 
5. The Town and the Union were parties to a collective bargaining agreement, which 
was signed on August 17, 2004 and expired on June 30, 2009. (Ex. 6).  
 
6. In or about February 2009, the Town and the Union began negotiations for a 
successor agreement to the 2004-2009 collective bargaining agreement.  The Town’s 
negotiating committee consisted of Marconi, Human Resources Director Laurie Scholl 
(Scholl) and Chief of Police John Roche (Roche). The Union’s negotiating committee 
consisted of Union officers Sergeant Michael Gates (Gates), then Lieutenant Bryan 
Terzian (Terzian) and Officer Chris Daly (Daly). 1

  
  

7.  The topics of negotiation included wages, compensatory time, holidays, health 
insurance, and prescription drug benefits.  During the second meeting, the concept of a 
“road ordinance” governing the hiring of police officers to direct traffic at road 
construction sites was introduced.      

 

                                                
1 The parties’ ground rules (Ex. 23) provide, in relevant part:   
 

The Town of Ridgefield, “the Town” and Local 1235, “the Union” agree that any preliminary 
conversations, proposals and counter proposals in regards to the negotiations of the Union contract 
will be “off the record” and not admissible in any way for any future dealings or any future 
arbitrations or mediations of the contract. 
 
Both sides agree that any information exchanged during these “off the record” talks will not be 
disclosed in any matter to any persons or parties not invited to those meetings.  All information 
exchanged is completely confidential. 
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8. On February 6, 2009, the Town and the Union reached an oral tentative 
agreement on a new collective bargaining agreement.  Among the agreed upon items was 
that the Town would bring forward a road ordinance for a vote at a Town Meeting.   
 
9. On February 8, 2009, the Union held a ratification meeting at which its 
negotiating committee orally explained the tentatively agreed to changes to the contract 
to the Union membership.   The membership voted to accept the tentative agreement.  
Scholl was informed of the outcome of the vote by telephone the following day.  
 
10. On February 9, 2009, Scholl prepared a “red-line” copy of a proposed collective 
bargaining agreement (Ex. 9), effective through June 30, 2012, which highlighted the 
tentatively agreed to changes from the previous contract.  A copy was provided to the 
Union.  The only reference to a road ordinance appeared in bold type in Section 23.04(b), 
which provided in relevant part:   
 
 
 

Section 23.04.  Outside Duty Assignments 

*   *   *   * 
 

(b) Commencing the year 2000, from the day after Memorial Day is observed 
through the day before Labor Day, employees who sign up or are ordered in to 
work outside duty for special events scheduled to take place on Fridays after 4:00 
p.m., Saturdays, Sundays, and/or the 4th

 

 of July holiday shall be paid double time 
for all hours worked, with a minimum of 4 hours… Exceptions to the foregoing 
are outside duty assignments worked:  as a result of the implementation of a 
Road Ordinance requiring the hiring of Police Officer (sic) for Road jobs … 
when regular outside duty rates apply, i.e., time and one-half the employee’s 
regular hourly rate. (Emphasis in original).  

11. In a memorandum to Scholl dated February 25, 2009 (Ex. 1A), Gates stated, in 
relevant part: 
 
 Pursuant to the tentative agreement we have reached on 2/6/09, which terms are 

listed below, the Ridgefield Police Union, Local 1235, Council 15 voted in favor 
of accepting the terms of the tentative agreement on 2/8/09. 

 
 · Raises: 7/1/09 (3%), 7/1/10 (3.5%), 7/1/11 (3.5%) 
 · Implementation of a road ordinance requiring the hiring of police officers 

· Conversion of up to 16 hours overtime at time and one-half to 
compensatory time 

· 4 holidays per fiscal year may be converted to floating holidays 
· Insurance premium copay to increase:  7/1/09 (11%), 7/1/10 (11/5 %), 

7/1/11 (12%) 
· $5/$15/$25 formulary drug plan 
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12. On February 23 and March 4, 2009, the Board of Selectmen met in executive 
session regarding the proposed 2009-2012 collective bargaining agreement.  Following 
the executive session on March 4, the Board of Selectmen approved the proposed 
collective bargaining agreement by a vote of 4-1.   
 
13. Following the approval of the 2009-2012 collective bargaining agreement by the 
Board of Selectmen, the process of creating a proposed road ordinance began.  Marconi 
directed Scholl to contact the Connecticut Conference of Municipalities regarding road 
ordinances in effect in other municipalities.  Roche sought copies of road ordinances 
from other police departments.  Roche worked with Marconi, Town Attorney David 
Grogins (Grogins), the Union and members of his command staff on creating a draft of a 
proposed road ordinance to review with the Board of Selectmen.   
 
14. During a November 18, 2009 Board of Selectmen meeting, Grogins came forward 
to discuss a draft of a road ordinance.  The minutes of that meeting  (Ex. 12) provide, in 
relevant part:  
 

The draft is worded that “the person engaged in any such [road construction] 
activity must provide at his or her expense adequate protection as the Chief of 
Police … may require.”  This covers construction on main highways and heavily 
trafficked areas, and “such services shall be obtained from the Police 
Department.” A. Bodner stated … that such traffic control could also be provided 
competitively by other than just the Police Department…. D. Grogins pointed out 
that the ordinance draft provides for the use of trained flag persons on tertiary 
roads or in an isolated area.  D. Masters indicated her objection to the ordinance 
as it will result in increased construction costs… This ordinance sets up a revenue 
stream for the Police Department… A. Bodner indicated that he is agreement (sic) 
with Ms. Masters.  
   
R. Marconi asked if this proposed ordinance should be “put on the shelf” for 
now? … A. Bodner stated that this ordinance provides for traffic control at any 
cost.  The individual doing the hiring should have the option of hiring someone 
certified in traffic control… D. Masters indicated that she is not in favor of 
pursuing this proposed ordinance at this time.  A. Bodner and R. Marconi 
indicated that there needs to be some standard for when traffic control is needed – 
the current wording is “too broad.” R. Marconi suggested Town primary roads 
and State highways... Marconi, D. Grogins and the Police Chief will discuss this 
issue further and report back to the [Board of Selectmen]. 

 
15. During the January 6, 2010 meeting of the Board of Selectmen, Roche discussed 
another version of a draft road ordinance.  The minutes of that meeting (Ex. 13) provide, 
in relevant part:   
 

[Board of Selectmen] members stated that the latest version of this proposed 
ordinance is not in agreement with the previous discussion. The ordinance is to 
pertain only to major roads…R. Marconi stated that the [Board of Selectmen] 
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does not want a Police monopoly providing traffic control at construction sites 
and a resultant increase in construction costs passed on to the taxpayers... A. 
Bodner indicated the need to solve this situation with an ordinance that “works”.  
D. Manners stated how the cost of public safety is a balancing act – we do not 
want a policeman at every corner!”  

 
 It was suggested that Item # (e) would be changed to read as follows:  
 

In the event that the work is on behalf of a resident of a single family 
dwelling located on a town road … and the cost shall prove to be a 
financial hardship, The Chief … shall authorize the use of trained flag 
persons.      

 
16. During the January 27, 2010 meeting of the Board of Selectmen, Roche, Scholl 
and Grogins discussed the road ordinance, which included a list2

 

 of all state and town 
roads to which it would apply.  The minutes of that meeting (Ex. 14) provide, in relevant 
part:   

Chief Roche indicated that he had reviewed carefully all town roads and listed 
those heavily trafficked, commuter roads and cut-thru’s.  He showed a map which 
demonstrated that there are still many roads not affected by the ordinance.    
 
R. Marconi indicated that the ordinance would cover construction situations, tree 
work, phone installation and repair, and work on the roadways.  There is a clause 
exempting Town employees … J. Plock stated her concern over the cost for traffic 
control… A. Bodner indicated his concern that the wording of the ordinance is 
overly broad.  
 
J. Plock suggested that the [Board of Selectmen] receive a copy of the official 
Ordinance to review before voting.  A. Bodner indicated the need for some sound 
judgment… 

 
17. At the March 17, 2010 meeting of the Board of Selectmen, Grogin reviewed the 
most recent changes to the wording of the draft road ordinance.  The minutes of that 
meeting (Ex. 15) provide, in relevant part:   
 

D. Masters and A. Bodner expressed their support for earlier versions of the 
ordinance with “simpler” language.  They also reviewed the proposed Schedule A 
listing the relevant State roads and Town roads and made changes in the lists…  
D. Grogins will rework the wording of the ordinance and furnish the [Board of 
Selectmen] with new copies.   

 
J. Plock moved and D. Masters seconded a motion to hold a Public Hearing 
and a Town Meeting on April 28 2010 … for approval of the proposed 

                                                
2 Referred to as a “Schedule A”.  
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amended [road ordinance] and attached Schedule A, also amended.  Motion 
passed 5-0. (Emphasis in original).   

 
18. In an Email dated March 18, 2010 (Ex. 16) to Marconi, Roche and Attorney 
Saranne Murray, Scholl attached a copy of the version of the road ordinance that the 
Board of Selectmen voted to send to the public hearing and Town Meeting.  The 
attachment provides, in relevant part:   
 

1. When any excavation, construction or repair of any highway, road, or street 
impedes the flow of roadway traffic, the person engaged in any such activity 
must provide, at their expense, State Certified Traffic Control Persons  or 
Police Traffic Control personnel.  In the event traffic control services are 
required on roads as listed in Schedule A, attached hereto, the person 
responsible for such work, shall secure Police personnel through the Chief of 
Police … 

 
2. If adequate numbers of Police personnel are not available to perform such 

traffic control the person responsible for such work shall provide traffic 
control “agents” whose certification to perform such traffic control is 
recognized by the State of Connecticut….  

 
3. In the event the work is on behalf of an owner or resident of a dwelling 

located on a road listed in Schedule A for whom the cost of Police Officers 
would represent a financial hardship (as determined by the First Selectman), 
the Chief of Police, or his/her designee, shall authorize the use of State–
Certified Traffic Control Agents. 

 
4. The provisions of this ordinance shall not apply to work performed by the 

State of Connecticut Department of Transportation, the Town of Ridgefield 
Highway Department or Emergency work and repairs….  

 
The Schedule A included with the proposed ordinance listed 7 state roads (25.51 miles) 
and 24 town roads (22.02 miles) on which the hiring of police personnel would be 
required during covered road construction.  
 
19. On April 28, 2010, the Board of Selectmen convened a public hearing followed 
by a Town Meeting.  Members of the public spoke about the proposed ordinance.  In 
response to a question about the more limited scope of the latest version of the ordinance, 
Plock indicated that Board of Selectmen members were concerned about the cost of this 
ordinance and did not want to create a burden to the taxpayer.  Attorney Elizabeth 
Maurer3

                                                
3 Maurer’s name is spelled “Moyer” in the minutes of the public hearing (Ex. 17).  

 (Maurer) moved to amend the ordinance to expand the definition of covered 
work and return the number of covered roads to the level originally recommended by 
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Chief Roche.4

 

  Manners indicated that she did not feel comfortable accepting language of 
an amendment that she did not have time to study. Maurer renewed her motion to amend 
at the subsequent Town Meeting.   After some discussion, the Town Meeting was 
postponed until May 26, 2010.  

20. The Town of Ridgefield has a Board of Police Commissioners.  Pursuant to 
charter (Ex. 7), the Board of Police Commissioners shall “organize, maintain, and have 
the general management and control of the police department and its apparatus and 
equipment” and “shall have the powers and duties prescribed by law.”   

 
21. On May 13, 2010, the Board of Police Commissioners convened a meeting at 
which it took the position that state statutes vest that body, as the local traffic authority, 
with jurisdiction over local traffic matters.  The Board of Police Commissioners 
concluded, based on legal research, that the Board of Selectmen has no authority to create 
an ordinance regarding traffic control on town roads.  Marconi attended that meeting.  It 
was decided that a joint public meeting with the Board of Selectmen would be scheduled 
to try to resolve this issue. 
 
22. Marconi requested a legal opinion on the issue from Attorney Grogin.  In a letter 
dated May 18, 2010, Grogin opined that State statutes “give authority to the Board of 
Selectmen and the town meeting … to adopt the ordinance in question…” (Ex. 19).  
 
23. On May 24, 2010, the Board of Selectmen and Board of Police Commissioners 
held a joint public meeting at which, based on legal advice from their respective legal 
counsel, each local body claimed to have the authority to implement a rule regarding the 
use of police officers to perform traffic control duties on Town roads.    The minutes of 
that meeting (Ex. 20) indicate that Board of Selectmen members made the following 
comments regarding the ordinance:  

 
D. Masters stated that as a Board of Selectmen member, we agreed to go forward 
to contract to avoid binding arbitration. She was very concerned about the cost of 
this ordinance to the taxpayers and the impact it would have, but was told we’d 
avoid arbitration.    
 
J. Plock stated that the reason that the ordinance was kept narrow was to protect 
homeowners from an undue amount of cost.    
 

*  *  *  * 
 

A. Bodner stated the obligation is to bring forth a traffic ordinance to the special 
town meeting and I view this as a moral obligation.   
 

*  *  *  * 

                                                
4 Maurer’s proposed amendment (Ex 18A) included an attached “Schedule A” that listed 7 state roads 
(25.51 miles) and 55 town roads (55.11 miles) upon which individuals engaged in construction activity 
would be required to hire a police officer. 
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J. Plock indicated that this proposed ordinance will severely impact the citizens of 
this town.  

*  *  *  * 
 

D. Masters stated that the expense of living here is concern (sic) – hasn’t heard 
the human cry, common sense needs to expand [with] technology. Don’t think it’s 
necessary to use policemen vs. flaggers.  

     
24. On May 26, 2010, the postponed Special Town Meeting was held.  During the 
meeting, Maurer’s proposed amendment was discussed.  Maurer, speaking as a citizen 
and representative of the Union, voiced her opinion that the Board of Selectmen does not 
have the authority to enact such legislation, but that she did not object to the amendment.  
Manners also spoke, stating “I would like to vote against it and I would like to urge you 
to vote against it.”  Maurer’s motion to amend the proposed ordinance was defeated.  A 
motion was approved to delete any references to state roads from the proposed ordinance, 
over which the Town had no jurisdiction.  The proposed ordinance was defeated by a 
vote of 71-11.     
  

 
CONCLUSIONS OF LAW 

1. The Town did not repudiate the 2009-2012 collective bargaining agreement with 
respect to the proposed ordinance pertaining to the hiring of police officers to control 
traffic at road construction sites. 
 
2. The Town did not fail to bargain in good faith with respect to the proposed 
ordinance pertaining to the hiring of police officers to control traffic at road construction 
sites.   
 

 
DISCUSSION  

During negotiations for the 2009-2012 collective bargaining agreement, the 
parties in this case agreed that the Board of Selectmen would submit to a vote at a Town 
Meeting a proposed ordinance pertaining to the hiring of police officers to control traffic 
at road construction sites.  The issue before us is whether the Town engaged in practices 
prohibited by Section 7-470(a)(4)5

 
of the Act related to that proposed ordinance.    

The Union asserts that state and local law vests jurisdiction over local traffic 
control in the Board of Police Commissioners.  Thus, the Union argues that the Town 
bargained in bad faith by representing during negotiations that the proper method for 
implementing a traffic control proposal was through the Board of Selectmen as an 
ordinance.  The Union argues in the alternative that, if the Board of Selectmen had such 
authority, the Town bargained in bad faith and repudiated the collective bargaining 

                                                
5 Section 7-470 provides, in relevant part: “(a) Municipal employers … are prohibited from: … (4) refusing 
to bargain collectively in good faith with an employee organization...” 
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agreement when the Board of Selectmen submitted a road ordinance that was not 
meaningful and failed to support it.   

 
The Town responds that the Union’s misrepresentation allegation should be 

dismissed because the Labor Board lacks jurisdiction to determine which Town body has 
authority over local traffic control and the Union failed to raise this claim in either its 
original or amended complaint.  The Town also asserts that the Union has failed to prove 
that any of its conduct constitutes bad faith bargaining or repudiation.   We agree that the 
Union has failed to establish a violation of the Act and dismiss the complaint.  

 
With respect to the Union’s initial allegation, we reject the Town’s affirmative 

defenses for the following reasons.   First, despite being intertwined with the question of 
local jurisdiction over traffic control, the Union’s allegation is essentially that the Town’s 
spokesperson made a misrepresentation that amounts to bad faith bargaining; a claim we 
have recognized in the past. See Bristol Housing Authority, Decision No. 3272 (1995); 
Town of Darien, Decision No. 3425 (1996); Town of Griswold, Decision No. 4449 
(2010). Determining whether a party committed a prohibited practice is within our 
purview under Section 7-471(5)6

 

 of the Act.  Accordingly, we assert jurisdiction on that 
basis.    

In addition, we find that the Union adequately pled this claim.  We have 
recognized that “the strict rules … applicable to judicial proceedings are not applicable to 
administrative tribunals.” Town of Montville, Decision No. 2587 at 4 (1987).  The 
question is whether the respondent received fair notice of the claim and a meaningful 
opportunity to prepare its defense. Town of Montville, supra; Hartford Board of 
Education, Decision No. 3350 (1995).  Our review of the amended complaint reveals that 
it includes allegations that the Town agreed to enact a road ordinance, that state law vests 
authority over local traffic matters with the Board of Police Commissioners, and that the 
Board of Selectmen has no authority to create an ordinance regarding traffic control on 
Town roads.7  Although not perfectly pled we find that these allegations, when read 
together and construing them liberally as we must, provided the Town with sufficient 
notice of the claim at issue to prepare its defense. Regs., Conn. State Agencies § 7-471-
34.8

 
    

Turning now to the merits of the Union’s claims, we held in City of Milford, 
Decision No. 2465 (1986):   

                                                
6 Section 7-471 of the Act provides, in relevant part:  
 

The State Board of Labor Relations shall have the following power and authority in relation to 
collective bargaining in municipal employment: …  5) Whenever a question arises as to whether a 
practice prohibited by sections 7-467 to 7-477, inclusive, has been committed by a municipal 
employer or employee organization, the board shall consider that question …   
 

7 (Ex. 32 ¶¶ 5, 17).  
 
8 Section 7-471-34 provides: “All pleadings shall be liberally construed.”  
 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000264&docname=CTSTS7-467&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1577312&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D953FC03&rs=WLW13.04�
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000264&docname=CTSTS7-477&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1577312&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D953FC03&rs=WLW13.04�
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The mutual obligation to bargain in good faith is at the heart of the public policy 
favoring collective bargaining and ‘[e]nforcement of the obligation to bargain 
collectively is crucial to the statutory scheme. Performance of the duty to bargain 
requires more than a willingness to enter upon a sterile discussion of union-
management differences.’ NLRB v. American National Insurance Company, 
353 U.S. 395, 404 (1952). ‘[G]ood faith bargaining presupposes a desire to enter 
ultimately into a collective bargaining contract. While this duty does not require 
an agreement, it does prohibit mere pretense at negotiations with a closed mind 
and without a spirit of cooperation and good faith.’ Clear Pine Mouldings, Inc. v. 
NLRB, 632 F.2d 721, 728-29 (Cir. 9, 1980). ‘[T]he basic question is whether the 
[negotiator] acted like a man with a mind closed against agreement.’ Eastern 
Maine Medical Center v. NLRB, 658 F.2d 1, 10 (Cir. 1, 1981). Lack of good 
faith can be demonstrated when the totality of the circumstances shows that a 
party adopted a purposeful strategy to ensure that bargaining would be futile or 
would fail. Hudson Chemical Company, 258 NLRB No. 9 at 155 (1981). As the 
Connecticut Supreme Court has stated in relying upon federal precedent, the duty 
to negotiate in good faith is an obligation to participate actively in deliberations so 
as to indicate a present intention to find basis for agreement. West Hartford 
Education Association v. DeCourcy, 162 Conn. 566 (1972).  
 
Except for per se violations of the Act, the totality of the circumstances must be 

considered in determining whether a party has bargained in good faith. West Hartford 
Education Association v. DeCourcy, supra; State of Connecticut, Decision No. 3521 
(1997).  

 
In this case, the Union first argues that the Town bargained in bad faith by 

misrepresenting the Board of Selectmen’s authority to propose a road ordinance.   We 
disagree.  We have declined to find a violation of the Act in the absence of “evidence 
tending to show that an employer misrepresented its ability to bargain, in subjective bad 
faith during contract negotiations…”Bristol Housing Authority, supra at 3 (Emphasis 
added).  Even if we assume that Marconi misrepresented the Board of Selectmen’s 
authority to propose the road ordinance at issue, the record does not support a finding that 
he did so in subjective bad faith.  There is no evidence that Marconi knew otherwise at 
the time.  Moreover, based on this record we cannot say that Marconi had no basis for his 
belief.  The Charter provides the Board of Selectmen with qualified authority to propose 
ordinances to the Town Meeting9

                                                
9 Section 7-4 of the Charter (Ex. 7) provides, in relevant part:  

 and the question of whether that authority extended to 

 
The Board of Selectmen may propose to a Town Meeting duly called, ordinances consistent with 
the General Statutes and this Charter on any matter which the General Statutes authorizes to be 
legislated by ordinance, and which in general would serve to aid in the preservation of the good 
order, health, welfare and safety of the town.  
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the road ordinance at issue is at least debatable, as evidenced by the fact that it remains 
unsettled after vigorous public debate and two legal opinions.10

 
  

In the alternative, the Union argues that it accepted the tentative agreement based 
on the understanding that the road ordinance would be significant, meaningful and 
supported by the Board of Selectmen.  According to the Union, the Town deprived the 
Union of the benefit of its bargain by modifying the original draft of the ordinance to 
reduce the number of covered roads and allow persons other than police officers to have a 
right of first refusal, and by speaking against the proposed ordinance.   
 

The totality of the circumstances does not support a finding that the Town’s 
conduct during the development and submission of the ordinance to the Town Meeting 
constituted a failure to bargain in good faith.  Based on the evidence before us, we find 
that the parties entered into a tentative agreement in which the Town agreed to submit a 
road ordinance to a vote at a Town Meeting, but never reached any mutual understanding 
or agreement on the specific content or terms of the road ordinance, including its scope.11

 
      

Following the Board of Selectmen’s acceptance of the collective bargaining 
agreement on March 4, 2009, the Town began the process of creating a draft ordinance to 
review with the Board of Selectmen.  From November 18, 2009 through March 17, 2010 
the Board of Selectmen reviewed several iterations of a proposed road ordinance and 
made modifications.  Although it is difficult on this record to track each revision with 
precision, there is sufficient evidence to infer that earlier drafts required the hiring of 
police officers for traffic control at construction sites on main highways and heavily 
trafficked areas, with the option of using trained flag persons limited to construction on 
tertiary roads and in isolated areas.  The final draft gave individuals the option to use 
police officers or trained flag persons at all covered road construction sites, while 
requiring the use of police personnel on only 7 state roads12

 
 and 24 Town roads.     

We understand that the Union is disappointed with the scope of the final version 
of the ordinance.  However, the determination of the extra duty assignments that shall 
exist is a matter of managerial prerogative. City of Norwalk, Decision No. 2458 (1996); 
Town of Hamden, Decision No. 2395 (1985).  Absent credible evidence that the Town 
contractually bound itself to make a specific amount of road construction work available 
                                                
10 Given our finding we do not decide the issue of whether the Board of Police Commissioners or the Board 
of Selectmen has jurisdiction over local traffic control in this instance.  
 
11 Although the record is nearly devoid of evidence regarding actual discussions during negotiations, it is 
sufficient to establish that there was no meeting of the minds regarding content when the parties left the 
negotiating table.  Marconi testified that he had no understanding regarding the road ordinance other than 
that it pertained to traffic control during road work. Officer Daley testified as to his belief following 
negotiations that the road ordinance would be “all inclusive,” meaning that it would pertain to all roads.  
However, Captain Terzian testified that during the Union ratification meeting he explained to the 
membership that the ordinance would not cover every road or every activity.  
 
12 All state roads were struck from the ordinance prior to the vote at the May 26, 2010 Town Meeting after 
it was determined that the Town has no jurisdiction over state roads.  
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to police officers it was within the Town’s discretion to determine when to require the 
use of police personnel and when to allow for other dispositions of the work. City of 
Norwalk, supra.  No such evidence exists here.13

 

  In sum, based on this record we cannot 
agree that the final version of the ordinance was so insignificant as to constitute evidence 
of bad faith.     

With respect to the issue of support, the Union elicited testimony from members 
of its negotiating committee that between the time that the parties reached a tentative 
agreement and the Union’s ratification meeting, Marconi represented that the Board of 
Selectmen were “on board” and would “support” the ordinance.  While we do not doubt 
the sincerity of the Union’s witnesses, we credit Marconi’s testimony that he agreed only 
that the Board of Selectmen would bring forward a road ordinance to the Town Meeting.   
We do not find it credible that the Board of Selectmen would agree to affirmatively 
support a road ordinance that did not yet exist.  Thus, to the extent any such statements 
were made, we find the Union’s reliance on them as anything more than a pledge to 
submit a road ordinance to the Town Meeting is misplaced.  Under the specific 
circumstances of this case, we find that Board members’ statements are neither per se 
violations of the Act nor do they in the aggregate tip the scales in favor of a finding of 
bad faith.   We view the majority of the objections, criticisms and concerns voiced by 
various Selectmen as a legitimate attempt to develop a workable ordinance that satisfied 
their bargaining obligation while controlling the impact on the taxpayer.  Even the 
comments made by Plock, Masters and Manners14

 

 at the final two public meetings, 
although critical, do not rise to the level of a violation of the Act.    

We next address the Union’s repudiation claims:    
 
The repudiation of contract doctrine arises from the principle that the duty to 
bargain in good faith is not limited to the negotiations of a formal contract, but 
also includes the obligation to carry out the terms of the formal contract in good 
faith. Hartford Board of Education, Decision No. 2141 (1982) (internal citations 
omitted). Repudiation of a collective bargaining agreement is something beyond 
mere breach. Town of Plainville, Decision No. 1790 (1979). The Labor Board has 
found that repudiation of a collective bargaining agreement may occur in three 
circumstances: 1) where the respondent has taken an action based upon an 
interpretation of the contract and that interpretation is asserted in subjective bad 

                                                
13 The Union argues that Chief Roche’s first draft of the ordinance “accurately reflects the agreement made 
between the parties.” However, we agree with the Town that this argument is too speculative.  
 
14 With respect to Manner’s statement urging the public to vote against the ordinance, we also note that it is 
difficult on this record to determine with certainty whether she was referring to the ordinance proposed by 
the Board of Selectmen or Maurer’s proposed amendments to that ordinance, both of which were the 
subject of public debate and a vote at the May 26 Special Town Meeting.  
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faith by the respondent; 2) where the respondent has taken an action based upon 
an interpretation of the contract and that interpretation is wholly frivolous or 
implausible; and 3) does not involve an interpretation of the contract by the 
respondent nor does the respondent challenge the complainant’s interpretation of 
the contract, but rather it seeks to defend its action on some collateral ground 
which does not rely on an interpretation of the contract, e.g., financial hardship or 
administrative difficulties. Hartford Board of Education, supra. See also New 
Haven Board of Education, Decision No. 3356 (1996); Norwich Board of 
Education, Decision No. 2508 (1986).  

 
Repudiation will be found with respect to the first prong of the analysis if the 
record establishes that the respondent’s interpretation of the collective bargaining 
agreement is held in subjective bad faith. With respect to the second type of 
repudiation we have noted previously that repudiation is something beyond a 
mere breach and may be shown by evidence of an unmistakable breach of clear 
and unambiguous language of a contract. Southington Board of Education, 
Decision No. 1717 (1979). In determining whether the respondent’s conduct is 
justified by any plausible interpretation of the contract under the second prong of 
the repudiation analysis the Labor Board will look to whether or not the argument 
is one that “a reputable lawyer might urge with a straight face.” Town of 
Plainville, supra. 

 
City of Bridgeport, Decision No. 4478 at 10-11(2010). 
 

In this case, the Town disputes the Union’s interpretation of the collective 
bargaining agreement.  Accordingly, to establish repudiation the Union must prove that 
the Town’s interpretation is made in subjective bad faith or is wholly implausible.  The 
evidence does not support a finding of repudiation on either ground.   

 
The Union first argues that the unambiguous language of the 2009-2012 

collective bargaining agreement required the Town to implement a road ordinance.  The 
only reference to a road ordinance in the 2009-2012 collective bargaining agreement 
occurs in Section 23.04(b).  Section 23.04(b) provides that police officers who work 
outside duty assignments during certain summertime hours shall be paid double time 
rather than at time-and-one half their regular hourly rate.  Section 23.04(b) then carves 
out certain exceptions to the double-time compensation rule, including outside duty 
assignments worked “as a result of the implementation of a Road Ordinance requiring 
the hiring of Police Officer for Road jobs…”  The Town denies that this language 
required it to enact a road ordinance.  Rather, the Town interprets Section 23.04 (b) as 
providing for certain extra duty assignments and compensation for police officers if the 
Town Meeting voted to pass a road ordinance; an outcome that was by no means certain. 
We do not find the Town’s interpretation to be wholly implausible, especially in light of 
testimony by members of the Union’s negotiating committee that they understood at the 
time they entered into the tentative agreement that the ordinance had to be put to a vote 
and that the outcome could not be guaranteed.   
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The Union also argues that the Town interprets the collective bargaining 
agreement as requiring it only to put forth any road ordinance without support from the 
Board of Selectmen and that this interpretation is asserted in subjective bad faith.  
Conclusions regarding actual or subjective bad faith must be based on an examination of 
all the evidence, including circumstantial evidence existing when a party’s claim flies in 
the face of clear contract language. Ansonia Federation of Teachers, Decision No. 2570 
(1987); Bristol Federation of Teachers, Decision No. 1656 (1978).   We find nothing in 
the language of Section 23.04(b) to alter our previous conclusion that the Town did not 
violate the Act with respect to the development of the road ordinance and its submission 
to a vote at a Town Meeting.     

 

 
ORDER  

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby  

 
ORDERED that the complaint filed herein be, and the same hereby is  

DISMISSED.  
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
_____________ 

Chairman  
 

Wendella Ault Battey  
______________ 

Board Member  
 

Robert Dellapina  
_______________ 

Alternate Board Member  
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 30
CERTIFICATION  

th 

 
day of September, 2013 to the following: 

Attorney Saranne P. Murray 
Shipman & Goodwin 
One Constitution Plaza 
Hartford, CT 06103 
 
Attorney Daniel P. Hunsberger 
Maurer & Associates 
871 Ethan Allen Highway  
Ridgefield, CT 06877 
 
 
   _________________________________________________ 
   Katherine C. Foley, Agent  

CONNECTICUT STATE BOARD OF LABOR RELATIONS  


