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 DECISION AND ORDER AND PARTIAL DISMISSAL OF COMPLAINT 

 On February 7, 2010 Local 3144, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 
Amended on April 6, 2011, alleging that the City of New Haven (the City) and the New 
Haven Board of Education (the School Board) violated § 7-470 of the Municipal 
Employee Relations Act (MERA or the Act) by not bargaining over the impacts of the 
reorganization of the Head Start program which included elimination of the positions of 
Education Coordinator and Mental Health Disabilities Coordinator and creation of the 
position of Project Director.  The Union also alleged that work of the Education 
Coordinator position had been transferred outside the bargaining unit. 
 

After the requisite preliminary steps had been taken, the City and the Union 
entered into a partial stipulation of facts and exhibits and the matter came before the  
Labor Board for a hearing on April 6, 2011, June 16, 2011, September 4, 2011, and 
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December 5, 2011.  All parties appeared, were represented and allowed to present 
evidence, examine and cross-examine witnesses, and make argument. 

 

  Both parties filed 
post-hearing briefs on June 3, 2012.  Based on the entire record before us, we make the 
following findings of fact and conclusions of law and we issue the following order.   

 
FINDINGS OF FACT 

1. The City and School Board are employers within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
relevant times has represented a bargaining unit of employees of the City and the School 
Board, including those holding the positions of Education Coordinator, Head Start 
Mental Health/Disabilities Coordinator, and Project Director. 
 
3. At all times relevant hereto the City maintained a Labor Relations office which 
represented the School Board in all matters related to employment of members of the 
Union’s bargaining unit.  From July, 2004 to October, 2010 Andrea Lobo (Lobo) was the 
School Board’s Director of Personnel. At all times relevant hereto Craig Manemeit 
(Manemeit) was Director of Labor Relations. 
 
4. At all relevant times the Union and the City were parties to a collective bargaining 
agreement (Ex. 4) with effective dates of July 1, 2005 through June 10, 2010 that states, 
in relevant part: 
 
 . . .  

 
ARTICLE 2 – Management Rights 

 
Section 1 

The City shall have all Management Rights and prerogatives not specifically 
restricted by the terms of this Agreement, and the City shall administer this 
Agreement and exercise its rights so as to be fair and impartial to all employees. 

 
 . . . 

 
ARTICLE 20 – Seniority 

 
Section 1 

Seniority is defined as the total length of continuous service in any budgeted 
position in the General Fund and/or Sewer Fund of the City of New Haven. 

 

  
Section 2   

Separate seniority lists shall be kept and maintained for Special Fund employees 
who shall be subject to the same conditions and rights as General Funded 
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Employees under this Article except as specifically modified or limited by 
Section 9 of this Article. 
. . . 

 
Section 8 

(A)  Whenever it becomes necessary to reduce the number of employees in a 
given job classification because of a lack of work or lack of funds, the 
employee(s) with the least seniority within such job classification shall be 
removed first. 
. . .  

 

 
Section 9 

In the event of a loss of a grant or reduction in Funds whereby the City has to 
reduce personnel funded by Special Funds, Grants, or ETA Administrative 
money, those employees holding positions that were cut from the Grant shall be 
laid off unless they are qualified to fill another position in the project or other 
projects in the reasonable judgment of the Department Head or Special Fund 
Coordinator, or ETA Administrator.  Such employees shall have recall rights for a 
period of two (2) years in a similar position provided they are qualified to fill 
another opening in the reasonable judgment of the Department Head or Special 
Fund Coordinator or ETA Administrator.   

 
. . . 

. . . 
ARTICLE 28 – Miscellaneous 

 
Section 7 - Reclassification 

The current stipulation on Reclassification contained in the Contract shall be 
retained with the addition that any impasse be submitted to the Expedited 
Arbitration procedure before the State Board of Mediation and Arbitration. 
. . .  

. . .  
Stipulation 

(A)  The parties shall immediately establish a Reclassification Review Committee 
consisting of two (2) persons from the Union appointed in writing by the 
President of Local 3144 and two persons (2) from the City appointed in writing by 
the Labor Relations Director. . . . A . . . simple majority vote shall govern all 
matters brought before the Committee. 

 
(B) Job Reclassification Criteria:

 . . .  

  A position within the scope of Local 3144 shall 
be considered for reclassification when an increase in duties and/or 
responsibilities of the employee holding said position or performing in said 
position in lieu of permanent appointment has been justified . . .  
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c) The Reclassification Review Committee shall also have the authority to address 
pay inequities for specific jobs in which a job audit has been performed and a 
salary increase is recommended. . . .  

 
(D) . . . Nothing prescribed herein shall prejudice the Unions right or the City’s 
obligations to negotiate over mandatory changes in job duties as specified in the 
MERA . . .  

 
5. Certain School Board positions in the bargaining unit are assigned to facilities that 
are only open during the academic year.  Such “10 month” positions have different work 
schedules and annual compensation than “12 month” positions pursuant to agreements 
between the Union and the City. 
 
6. Head Start is an early childhood development program for low income families 
that is federally funded through annual grants and participating agencies are subject to 
extensive regulations1

 

 promulgated by the United States Department of Health and 
Human Services (DHHS).  Failure to comply with minimum performance standards set 
forth in the regulations can result in partial or total loss of federal funding.  (Ex. 28).  At 
all times relevant hereto the School Board has operated a Head Start program at various 
sites throughout the City.   

7. School Readiness is an early childhood development program that is similar to but 
less comprehensive than Head Start and is funded through the State Department of 
Education.  At all times relevant hereto the School Board has operated a School 
Readiness program at various sites throughout the City.   
 
8. DHHS conducts comprehensive audits of all local Head Start programs every 
three years.  Representatives of most local Head Start programs are required to attend 
annual “risk management” meetings at DHHS regional offices, however more frequent 
meetings may be required depending upon the extent of a program’s noncompliance.  
DHHS regulations require that each local Head Start Program establish a “Policy 
Council” consisting of community representatives and parents of enrolled children 
through which parents can participate in program policy making or other decisions.   
 
9. The Director of Personnel is responsible for advertising vacancies in existing and 
new School Board positions.  Positions are posted on bulletin boards in the workplace 
and through “AppliTrack”, an internet based recruiting system.  Although the School 
Board’s posting system does not require notice to existing employees of current postings, 
in the past Head Start supervisors routinely informed desired employees of imminent or 
current vacancies and encouraged such employees to apply.   
 
10. Prior to August 25, 2010 the position of Education Coordinator existed in the 
School Board’s Head Start program and was responsible for supervising Head Start 
classroom staff and implementation of an Education Plan and record-keeping procedures 
in accordance with federal performance standards.  Prior to August 25, 2010 Anita 
                                                
1 See 20 C.F.R. §§ 1301.1 – 1311.5. 
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Adkins (Adkins), Elanor Bradley (Bradley), Shefau Dabre-Rufus (Dabre-Rufus), 
Jamesetta Williams (Williams), Kuaaneekee Hernandez (Hernandez), and Traci Turner-
Moore (Turner-Moore) were employed as Education Coordinators.2

 
  

11. Prior to August 25, 2010 the position of Mental Health/Disabilities Coordinator 
existed in the School Board’s Head Start program and was responsible for insuring that 
Head Start special needs children and families received appropriate and timely service 
under federal guidelines. (Ex. 8).  Immediately prior to August 25 Georgene Strait (Strait) 
held the position.3

 
 

12. For several years prior to August 25, 2010 the School Board has assigned two 
persons outside the Union’s bargaining unit possessing state teacher certification to work 
either full-time or part-time in each school in the position of Instructional Coach. An 
Instructional Coach is often a retired teacher and is responsible for mentoring existing 
classroom staff. Instructional Coaches attend monthly staff meetings when required by 
School Board management.  
 
13. For several years prior to August 25, 2010 Dr. Leoda Tucker (Tucker) held the 
position of Project Director at the School Board’s Early Childhood Learning Center 
which is a single facility containing multiple classrooms.  Tucker is responsible for the 
Head Start and School Readiness programs at the Early Childhood Learning Center and 
in addition to performing work normally performed by Education Coordinators, Tucker 
was also responsible for ensuring education plan compliance by social service workers 
and addressing any facility or transportation issues associated with the Early Childhood 
Learning site. At all times relevant hereto Tucker has been a member of the Union’s 
bargaining unit.   
 
14. Prior to October, 2009 various problems in the School Board’s Head Start 
program were identified in federal audits and program representatives were required to 
attend risk management meetings at the DHHS regional office in Boston every three 
months. 
 
15. On April 29, 2009 the Administration for Children and Families (ACF)4 requested 
a limited review of the School Board’s Head Start program by the DHHS Office of 
Inspector General (OIG).5

                                                
2 Adkins, Dabre-Rufus, Pont-Harvey, and Turner-Moore were 12 month Education Coordinators while 
Bradley, Williams, and Hernandez were 10-month Education Coordinators. 

 After completing a field audit in August 2009, OIG found that 
the program was financially viable but that the School Board had improperly allocated 
Head Start funds to the School Readiness program, that the program failed to ensure that 
children received timely health screenings, and that the School Board failed to maintain a 

 
3 The Mental Health/Disabilities Coordinator was a 12 month position. 
 
4 ACF is a division of DHHS and is responsible for administering Head Start. 
 
5 OIG issued a draft report on October 29, 2009 and a final report on March 8, 2010.  (Ex. 17). 
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Policy Council or offer parents individualized family partnership agreements as required 
by the regulations.  The School Board disputed these findings.  (Ex. 17).   
 
16. During the last week in October, 2009, ACF conducted its triennial audit of the 
School Board’s Head Start program and found significant problems in a broad range of 
areas, including, but not limited to:  improper case disbursements, failure to observe 
dental hygiene standards, lack of compliance monitoring procedures, and failure to 
perform annual staff performance reviews.  (Ex. 18).  These findings were informally 
communicated to program director, Claudia MacNeil (MacNeil) and McNeil’s immediate 
supervisor, Early Childhood Supervisor, Dr. Tina Mannarino (Mannarino) shortly after 
the audit.6

 

  At the suggestion of DHHS regional representatives, MacNeil and Mannarino 
visited a Head Start program in Worcester, Massachusetts on multiple occasions and the 
director of that program, a former DHHS auditor, visited the School Board’s program and 
offered suggestions. 

17. In late January/early February 2010, MacNeil and Mannarino recommended that 
the School Board model its Head Start program after the Worcester program by creating 
“Project Director” positions for all School Board Head Start program sites and by 
eliminating the positions of Educational Coordinator and Mental Health/Disabilities 
Coordinator.  On March 2, 2010 these proposed changes were approved by the program’s 
Policy Council.  (Exs 9, 10). 
 
18. On March 8, 2010 OIG issued a final report (Ex. 17) responding to and rejecting 
the School Board’s objections to its findings and made the following recommendation:  
 
 We recommend that ACF consider the information presented in this report in 
 assessing the Grantee’s capability as a recipient of Head Start funds. 
 
19. On March 15, 2010 ACF issued a report (Ex. 18) on its triennial audit of the 
School Board’s Head Start program which identified sixteen areas of noncompliance and 
stated, in relevant part: 
 
 The area(s) of noncompliance cited in this report must be corrected within 120  
 days of the receipt of this report.  Pursuant to Section 637(2)c of the Head 
 Start Act, a grantee that fails to correct an area of noncompliance within 
 the prescribed time period will be judged to have a deficiency that must be 
 corrected within the time period required by the responsible [D]HHS official. 
 
20. On June 21, 2010 at the School Board’s direction, Lobo posted the Project 
Director positions on the School Board’s AppliTrack system7

                                                
6 ACF issued its written report on March 15, 2010.  (Ex. 18). 

 and established July 2, 
2010 as a deadline for applications.  (Exs. 11a, 11b).  The School Board did not notify the 

 
7 AppliTrack is an internet based recruitment system that the School Board uses exclusively for posting 
positions it seeks to fill. 



 7 

Union of these postings prior to August 25, 2010 nor did it notify Adkins, Bradley, 
Dabre-Rufus, Strait or Williams. 
 
21. Corbett, Hernandez, Pont-Harvey, and Turner-Moore timely applied for the 
Project Director positions. 
 
22. On July 20, 2010 Rosalie Amato (Amato) and the School Board entered into a 
written agreement with effective dates of August 10, 2010 to June 30, 2011 (Ex. 14) that 
states, in relevant part: 
 

 
SCOPE OF SERVICES 

. . . 

 

Support to the school readiness funded classrooms at Nathan Hale School by 
offering on-site consultation. Services will include classroom observations, 
review of weekly lesson plans, child assessments and portfolios. Feedback 
sessions with teachers and assistants, on-site staff training, in-service on issues 
related to classroom management 

(emphasis in original). At all times relevant hereto Amato worked as an Instructional 
Coach for the School Board. 

 
23. By letter dated August 11, 2010 ACF notified the School Board that the Head 
Start federal grant had been renewed for the budget period July 1, 2010 through June 30, 
2011.  (Ex. 25). 
 
24. On August 24, 2010 at approximately 7:30 p.m. Manemeit contacted Union 
president Cherlyn Pointexter (Poindexter) at home by telephone and informed her that 
five Education Coordinators would be issued layoff notices the following day.  Manemeit 
stated that all Educational Coordinators had applied for a recently posted position and 
that the five unsuccessful applicants were receiving the layoff notices. 
 
25. On August 25, 2010 Lobo wrote Bradley, Dabre-Rufus, Strait, Adkins, and 
Williams stating, in relevant part: 
  
 It is with regret that the New Haven Board of Education informs you  

that your position has been eliminated due to funding issues and changes 
to the Early Childhood/Head Start program post audit.  As a result, your 
employment with the City ends August 25, 2010 at 2:30 p.m.  Any  

 monies owed to you, including your final paycheck and any contractual 
 leave time payout will be mailed to your home address of record. . . . 
 
(Exs. 21, 22, 23, 24, 25). 
 
26. On August 25, 2010 the School Board notified Corbett, Hernandez, Pont-Harvey, 
and Turner-Moore that they were appointed to the positions of Project Director effective 
September 1, 2010.  (Ex. 12). 
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27. During the week of October 4, 2010 ACF conducted a follow-up review of the 
School Board’s Head Start program and on November 15, 2010 it issued a report stating 
that based on the information gathered during the review it had “closed” the previously 
identified findings of non-compliance and that no further corrective action was required.   
(Ex. 19). 
 

 
CONCLUSIONS OF LAW 

1. An employer commits an unlawful refusal to bargain and a prohibited practice 
when it unilaterally eliminates positions without negotiating the impacts. 
 
2. An employer commits an unlawful refusal to bargain and a prohibited practice 
when it fails to negotiate the wages and hours of newly created positions. 
 
3. The City violated the Act when it failed to negotiate with the Union before the 
School Board unilaterally eliminated the Head Start Education Coordinator and Mental 
Health/Disabilities Coordinator positions and transferred their work to the newly created 
Head Start Project Director positions. 
 
4. Amato did not perform bargaining unit work outside the bargaining unit in 
violation of the Act. 
 

 
DISCUSSION 

 The Union’s initial complaint named the City as the sole respondent and at the 
first hearing the Union filed an amended complaint, without objection, naming the School 
Board.  At that hearing, the City’s Director of Labor Relations, Attorney Craig 
Manemeit, appeared on behalf of the School Board in the presence of its Chief Operating 
Officer, Attorney Will Clark, and moved that the City be removed as a party respondent 
for lack of involvement in the dispute. In the alternative Manemeit moved for a 
postponement   so that the City could obtain a different representative.  The Board denied 
the motions noting that the City had already stipulated (through Manemeit) that it was a 
party to the collective bargaining agreement, that the hearing had been scheduled well in 
advance, and that a separate City representative could appear at the next hearing.  At the 
next hearing, Manemeit appeared again on behalf of the School Board.  At the subsequent 
hearing Attorney Scott Nable appeared in lieu of Manemeit and identified himself as 
appearing “for the City of New Haven, Board of Education.”  At the next and final 
hearing Nabel again was the sole representative for respondents and identified himself as 
appearing “for the City of New Haven.”  Of the City and the School Board, only the City 
filed a post-hearing brief which was signed by Nabel of the City’s Office of Labor 
Relations. Given these actions the Labor Board finds the City and the School Board to be 
parties to this case and to each share the other’s position, counsel, and representative(s). 
 
 The Union contends that the City violated the Act when the School Board 
unilaterally replaced the positions of Educational Coordinator and Mental Health 
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Disabilities Coordinator in its Head Start program with ten-month Project Directors.  
Specifically, the Union argues that the City had a duty to bargain over the manner 
and means by which the new positions were filled given the nature of the work and the 
substantial impacts on the incumbents in the eliminated positions.  In addition, the Union 
claims that an unlawful transfer of bargaining unit work occurred when Amato performed 
the duties of Education Coordinators. 
  
 The City relies on the right of a municipal employer to create and eliminate 
positions and transfer work within the bargaining unit.  The City argues that the 
collective bargaining agreement contains provisions reflecting the outcome of bargaining 
over positions elimination impacts and the Project Director position.  The City denies that 
Amato performed bargaining unit work. Given the record before us, we agree with the 
City that the Union has failed to show an illegal transfer of work outside the bargaining 
unit. We also find, however, that the City was obligated under the Act to negotiate prior 
to the reorganization of Head Start personnel at issue. 
  

At the outset we address the claim that Education Coordinator work was 
improperly transferred to Amato. We assess claims of illegal subcontracting using the 
standard established in City of New Britain, Decision No. 3290 (1995).  The Union bears 
the initial burden of establishing: (1) that the work in question is bargaining unit work; 
(2) that the subcontracting or transfer of work varied significantly in kind or degree from 
what had been customary under past established practice; and (3) that the alleged 
subcontracting or transfer of work had a demonstrable adverse impact on the bargaining 
unit.  Once a union has established a prima facie case the burden shifts to the employer to 
provide an adequate defense. Woodbridge Board of Education, Decision No. 4565 
(2011); City of Bridgeport, Decision No. 4478 (2010). 

 
While Education Coordinators and Instructional Coaches both work with Head 

Start and School Readiness classroom staff there is insufficient identity of duties among 
the positions to justify a finding of improper transfer of work. Education Coordinators 
monitor staff to assess compliance with regulatory standards and supervise where 
necessary to effect such compliance. Instructional Coaches merely mentor staff and offer 
advice based on years of classroom experience. Even if there was evidence of substantial 
overlap of duties between the two positions, the record does not reflect that these 
circumstances “var[ied] significantly in kind or degree from what had been customary 
under past established practice . .” City of New Britain, supra at p.36. Instructional 
Coaches have been present and working for several years preceding the Union’s 
amended8

  

 complaint. As such, the Union has not established a prima facie case of 
improper transfer of bargaining unit work and we dismiss that aspect of the Union’s 
complaint. 

We now turn to the more difficult issue of the reorganization of the Head Start 
program. Absent a minimum manning clause or other provision requiring the existence of 
certain positions, a municipal employer enjoys an inherent managerial prerogative to 
decide which positions, and how many, it will fill and maintain.  Town of Berlin, 
                                                
8  The Union’s initial complaint did not allege illegal subcontracting. 
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Decision No. 3582 (1998); City of New Britain, Decision No. 3558 (1997); Town of East 
Hartford, Decision No. 1933 (1980).  The decision to eliminate positions for legitimate 
business reasons is an exercise of a managerial function and does not violate the Act 
unless it is motivated by intent to discriminate against the Union or constitutes a 
repudiation of the contract.  East Haddam Board of Education, Decision No. 4333 
(2008); Town of Stratford, Decision No. 999 (1971).  An employer’s decision to cease 
offering particular services is a legitimate reason for eliminating positions.  Town of 
Southington, Decision No. 4541 (2011); City of Torrington, Decision No. 3441 (1996).  
Similarly, the decision to transfer work within a bargaining unit is also a valid basis for 
position elimination.  Vernon Board of Education, Decision No. 2637 (1988). 
 
 Our inquiry does not, however, necessarily end with the determination that an 
employer’s decision was a valid exercise of managerial prerogative. “Although the 
making of decisions which fall within . . . core area[s] of managerial discretion are not 
subject to bargaining, the secondary impacts of such decisions on wages, hours, and 
conditions of employment are required to be bargained.” Town of Hamden, Decision No. 
2145 p. 5 (1982) (citations omitted).  Persons impacted by position eliminations include 
incumbent employees, other members of the bargaining unit,9 and the bargaining unit 
itself.10

 

  We have generally declined to find bargainable impacts where positions were 
eliminated through attrition or where the incumbent employees were transferred to 
different positions.  See, East Haddam Board of Education, Decision No. 4333 (2008); 
Town of Wallingford, Decision No. 2820 (1990); Vernon Board of Education, Decision 
No. 2637 (1988); Shelton Board of Education, Decision No. 2751 (1989); Town of 
Hamden, Decision No. 2145 (1982); Norwalk Board of Education, Decision No. 3163 
(1993). 

 Five bargaining unit members11

                                                
9 A transfer of the work formerly performed by an eliminated position to another bargaining unit member 
creates a negotiable impact, if substantial. Bloomfield Board of Education, Decision No. 2821 (1990); City 
of Bridgeport, Decision No. 1485 (1977). 

 were laid off as a net result of the reorganization 
at issue in this case.  Relying on its inherent right to eliminate and create positions as well 
as the layoff language in the collective bargaining agreement, the City contends it had no 
obligation to warn the Union or employees of its course of action or to negotiate resulting 
impacts.  The Union responds that the duty to bargain existed because the 10 month 
Project Director positions were new, that the duties and work of the positions to be 
eliminated was substantially similar, if not identical, to that of the new positions, and that 
in the past Head Start employees were afforded actual notice of and an opportunity to 
apply for new positions. Given the record before us, we agree with the Union that the 

 
10 A transfer of work of an eliminated position outside the bargaining unit is a demonstrable adverse impact 
because it permanently erodes the unit.  City of Norwalk, Decision No. 3798 (2000). 
 
11 Seven Education Coordinator positions and one Mental Health Disabilities Coordinator position were 
eliminated.  Three of the incumbents in these positions were appointed to the newly created 10 month 
Project Director positions. 
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School Board’s reorganization plan occasioned substantial impacts giving rise to the duty 
to bargain under the Act. 
 
 Notwithstanding the City’s nomenclature, the existence of Dr. Tucker’s “Project 
Director” position did not afford the City license to ignore the Union when creating and 
filling the Project Director positions at issue. Not only does Tucker hold a calendar year 
position, her job description is specific to a unique School Board facility and includes 
responsibility for School Readiness as well as Head Start.12 We find that the exercise of 
the School Board’s inherent right to create bargaining unit academic year Project Director 
positions in its Head Start program gave rise, at a minimum, to the City’s obligation 
under Section 7-470(c)13

 

 of the Act to bargain the wages of these new positions. In so 
finding we note that we find no credible evidence in the record to support the City’s 
claim that the Union waived on a continuing basis its right to bargain wage adjustments 
for academic year positions. 

 We also find that the layoff language in the collective bargaining agreement does 
not establish the requisite impact bargaining given the circumstances of this case. Article 
20 § 8 contemplates impacts occasioned by “a lack of work or lack of funds” whereas the 
reorganization at issue involved a transfer of work to newly created positions. As such, 
the continued existence of the work rendered incumbents’ seniority and recall rights 
largely irrelevant.  Seniority and recall rights relate to the order in which employees are 
laid off and subsequently offered their former positions should the work return. In this 
case the positions of all incumbents were eliminated and unlikely to return as the work 
was transferred to the new Project Directors. In short, the manner by which the School 
Board chose to reduce staff and to redistribute work circumvented the procedure the 
parties negotiated to address layoff impacts. 
 

  

 We agree with the Union that just as the City should have negotiated the wages of 
the New Project Director positions, so too should it have negotiated the manner by which 
such positions were offered to existing employees. The eliminated positions and the new 
Project Director positions were substantially similar and arguably identical. This is 
reflected not only in the job descriptions but in the testimony of City witnesses which at 
most identifies the Project Director duties as more “global” than those of the eliminated 
Education Coordinators.  Not only was access to these positions pivotal for incumbents’ 
                                                
12 The School Board describes the new Project Director positions as being in the “Head Start Program.” 
(Ex. 12). Presumably Tucker’s position is appropriately funded through both programs as it is not identified 
in OIG’s findings with respect to improper allocation of Head Start funds to salaries and fringe benefits for 
employees working the School Readiness program. (Ex. 17).  
 
13 Section 7-470(c) states, in relevant part: 

 
The municipal employer . . . shall have the duty to bargain collectively . . . as set forth in 
subsection (c) of section 7-470. 
 

     Section 7-470(c) states, in relevant part: 
   

[T]o bargain collectively is . . . to meet . . . and confer in good faith with respect to wages, hours 
and other conditions of employment . . . 
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continued employment, the positions were substantially similar14 to those slated for 
elimination and, as noted above, the “reorganization” would ignore vested seniority 
rights. Furthermore, we find that in the past Head Start employees were informally placed 
on notice of impending vacancies and often encouraged to apply by program managers. 
Given the circumstances,15 all incumbent employees should have been notified of the 
new positions and afforded an opportunity to compete for employment. In declining to 
afford the Union advance notice of the School Board’s reorganization of its Head Start 
program the City not only failed to negotiate the resulting impacts, it also deprived the 
Union of an opportunity to demand  bargaining.16

 
   

 The City’s reliance on Shelton Board of Education, Decision No. 2751 (1989) is 
misplaced.  In that case, the employer eliminated a position and replaced it with a lower 
classification upon the incumbent’s retirement because the duties of the two positions had 
been the same for several years.  Finding that “[t]he change reflects accurately the work 
being done. . .” we dismissed the complaint noting “that there is no negotiable secondary 
impact where there is no incumbent employee in the position in question.”  Id at p. 4.  
While the duties of Education Coordinator and Project Director are substantially similar 
as was the work at issue in Shelton Board of Education, supra, in the instant case four 
incumbents were impacted by loss of employment and three incumbents assumed 
positions for which wages had not been negotiated. Nor do we find Weston Board of 
Education, Decision No. 2809 (1990) particularly relevant given that it concerned a 
transfer of work to new positions outside the bargaining unit and we concluded that 
impact bargaining had, in fact, taken place. In addition, in dismissing the Union’s 
complaint under the shared work doctrine17 we noted that “[a]n employer is free to create 
new positions without bargaining over its decision, although it may be bound to bargain 
over the terms and conditions of employment of the new position if it is continued in the 
bargaining unit.”  Id 
 

at p. 8 (citation omitted). 

 The City claims that the deficiencies discovered in the triennial ACF audit would 
have resulted in a loss of federal funding had the School Board not reorganized its Head 

                                                
14 We find, on the basis of the record before us that the eliminated positions and the new Project Director 
positions were substantially similar and arguably identical. This is reflected not only in the job descriptions 
but in the testimony of City witnesses which at most identifies the Project Director duties as more “global” 
than those of the eliminated Education Coordinators.  
15 These include the fact that several incumbents were academic year or “10 month” employees and as such 
were not at the workplace and would be less likely, absent notice, to be aware of the Project Director 
positions posted on June 21, 2010. 
 
16 A union has an obligation to demand negotiations upon notice of a matter than involves mandatory topics 
of collective bargaining. Norwich v. Norwich Fire Fighters, 173 Conn. 210 (1977). A union is relieved of 
this obligation when faced with a fait accompli. See Windsor Board of Education, Decision No. 4555 
(2011) and cases cited therein. Otherwise a union would be forced negotiate impact when the balance of the 
bargaining relationship has been illegally altered.  Norwalk Board of Education, Decision No. 3163 
(1993); Town of Middlebury, Decision No. 2434 (1985).   
 
 
17 Weston Board of Education, supra, applied the “shared work” doctrine we rejected in City of New 
Britain, Decision No. 3290 (1995). 
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Start program to replicate the program in Worcester.  While we find this reasoning to be 
pure conjecture given the record before us,18

 

 we note that even if such were the case, the 
City could have readily met its obligations under the Act had it afforded the Union notice 
of its intentions and negotiated those aspects of the reorganization which impacted or 
involved mandatory topics of collective bargaining. The City does not claim that 
provisions in the collective bargaining agreement addressing reclassification issues and 
providing for layoff by inverse seniority conflicted with federal Head Start regulations. 
Nor does the City claim that DHHS representatives recommended denying the Union 
notice of the proposed reorganization or dictated the manner by which local program staff 
responsible for compliance with federal standards were to be selected, assigned, or 
compensated. In sum, the evidence does not support the implication proffered by the City 
that it was faced with a choice between compliance with the Act or DHHS regulations.  

  As to the issue of remedy we find that traditional restoration of the status quo in 
conjunction with a bargaining order would properly constitute “. . . affirmative action as 
will effectuate the policies of [the Act] . . .” Conn. Gen. Stat. § 7-471(5)(B). 
 

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations, it is hereby 

ORDERED that: 
 
I     The Union’s claim of subcontracting outside the bargaining unit is hereby 
DISMISSED.  
 
II   City of New Haven and the New Haven Board of Education:  
 

A. Cease and desist from transferring work performed by the positions of Head 
Start Education Coordinator and Mental Health/Disabilities Coordinator at issue 
unless all impacts on members of the bargaining unit are negotiated with the 
Union in accordance with the Act. 

 
B. Take the following affirmative steps which we find will effectuate the 

purposes of the Act:  
 

1. Reinstate those persons holding positions19

                                                
 

 as  Education Coordinators 
and Mental Health/Disabilities Coordinator in the Head Start program 

18 The City’s witnesses testified that its Head Start program had a long history of difficulty complying with 
federal standards which continued into recent years. While the 2009 triennial audit uncovered numerous 
problems, so did the OIG review which preceded the audit and was prompted by preexisting ACF concerns 
over the program’s viability and adherence to minimum federal standards.  It is however, impossible to 
ignore the absence in the record of any evidence of corrective action other than the reorganization at issue, 
including corrective action directed at Head Start staff and supervisors responsible for ensuring compliance 
with these standards. 
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on August 24, 2010 to such positions and make them whole for any 
losses resulting from the elimination of such positions on August 25, 
2010; 

 
2. Bargain with the Union over impacts occasioned by any reorganization 

resulting in elimination and/or creation of positions in the bargaining 
unit;  

 
 3.   Post immediately and leave posted for a period of sixty (60)         
       consecutive days from the date of posting, in a conspicuous place              
       where the employees of the bargaining unit customarily assemble, a       
       copy of this Decision and Order and Partial Dismissal of Complaint in  
       its entirety;  

 
 4.   Notify the Connecticut State Board of Labor Relations at its office in    
       the Labor Department, 38 Wolcott Hill Road, Wethersfield,        
       Connecticut, within thirty (30) days of the receipt of this Decision and    
       Order and Partial Dismissal of Complaint of the steps taken by the   
       City of New Haven and the New Haven Board of Education to comply 
        herewith. 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
Patricia V. Low  

Chairman  
 

Wendella Ault Battey  
Wendella Ault Battey  

Board Member 
 

Robert A. Dellapina 
Robert A. Dellapina  

Alternate Board Member 

                                                                                                                                            
19 These positions include both academic year (10 month) and calendar year (12 month) positions. 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th

 

 
day of March, 2013 to the following: 

Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
15 North Main Street 
West Hartford, CT  06107 
 
Attorney Scott B. Nabel 
City of New Haven      RRR 
Office of Labor Relations 
165 Church Street 
New Haven, CT  06510 
 
Kevin Murphy, Director 
Council 4, AFSCME 
444 East Main Street 
New Britain, CT  06510 
 
 ________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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