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DECISION AND ORDER 

 On March 30, 2011, Amalgamated Transit Union, Local 1209 (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 
alleging that the Southeast Area Transit District (the Transit District) had violated the 
Municipal Employee Relations Act (MERA or the Act) by denying the Union president’s 
request to be released from work to attend to Union training.   
 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a formal hearing on January 20, 2012.  The parties appeared, were 
represented by counsel and were given full opportunity to present evidence, examine, and 
cross-examine witnesses and make argument.  The parties submitted post-hearing briefs 
which were received on March 2, 2012.1

                                                
1 Copies of the Union’s brief filed on March 2, 2012 were incomplete. The Union submitted complete 
copies of its brief on March 12, 2012.  

  Based on the entire record before us, we make 
the following findings of fact and conclusions of law and we issue the following order.  
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FINDINGS OF FACT 

1. The Transit District is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
times material hereto has been the exclusive representative of certain Transit District 
employees; specifically, all drivers and service employees. 
 
3. The Union’s President/Business Agent (president) is an elected position held by a 
member of the bargaining unit. The Union president is responsible for representing the 
bargaining unit in negotiations with the Transit District and for processing grievances and 
other complaints.   
  
4. The Union’s parent organization (international union) conducts biannual training 
outside Connecticut for new local officers.   
 
5. Prior to February 11, 2011 the Transit District’s policy was to grant requests for 
Union business leave2 provided that replacement coverage was available. Upon receipt of 
a request a Transit District supervisor would assess which employees were scheduled for 
work, vacation, personal days, and sick leave and then contact those drivers who were 
otherwise available. The Transit District did not consider overtime replacement costs3

 

 
when assessing Union business leave requests.  

6. Prior to March 7, 2011, the Transit District employed “spare drivers” to ensure 
that the Transit District could cover unscheduled absences.  Spare drivers worked a forty 
hour per week schedule and were present at Transit District facilities unless serving as 
replacements. 
 
7. The Transit District and the Union are parties to a collective bargaining agreement 
with effective dates of July 1, 2009 through June 30, 2013 (Ex. 4), which provides, in 
relevant part: 

 

 
ARTICLE 2 – UNION SECURITY 

2.6  The General Manager or his/her designee may grant permission for the 
Union President to be excused for Union business upon a two (2) hour 
notice.  In the event there is a problem on any run, the Union President or 
his/her designee, with permission from the General Manager or his/her 

                                                
2 Union business leave is time an employee is absent during scheduled work hours to conduct Union 
business. Employees absent on Union business leave are not compensated by the Transit District.  
 
3 Work in excess of an employee’s regular schedule is “overtime” and pursuant to the collective bargaining 
agreement certain overtime is considered “paid overtime” and is compensable at a higher rate. Overtime 
which is not “paid overtime” is compensable at an employee’s regular or “straight time” rate. 
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designee, shall investigate the problem and shall be reimbursed for any 
loss of time. 

 . . .  
 
8. Although the collective bargaining agreement permits the Transit District to 
require employees to work time in addition to their regular schedules (e.g. an “order-in”) 
the Transit District has never done so to obtain replacement coverage for Union business 
leave. 
 
9. Dorothy Chappell (Chappell) was a Transit District bus driver and Union 
president from 1998 to 2008 and attended an annual average of three to four Union-
sponsored events that occurred outside of the workplace ranging from one day to a week.  
The Transit District granted Chappell’s requests to be released from work to attend those 
events.   
 
10. John Nott (Nott) was a Transit District bus driver and Union president from July 
2009 to August 2010.  The Transit District approved Nott’s request for Union business 
leave from September 24, 2009 to October 17, 2009 and assigned either a spare driver or 
an off-duty driver to replace Nott. (Ex. 8) 
 
11. By letter dated January 28, 2010 Nott wrote Transit District General Manager Ella 
Bowman (Bowman) requesting to be released to attend a meeting to prepare for contract 
arbitration on February 2, 2010. 

 

 On February 1, 2010, Bowman responded “OK if 
coverage is available.” (Ex. 10), 

12.  Jaroslaw Pizunski (Pizunski) is a Transit District bus driver and was elected to 
serve as Union president 

 
in August 2010.     

13. By letter dated February 4, 2011 (Ex. 1A) Pizunski wrote Bowman stating, in 
relevant part: 
 
 Dear Ms. Bowman, 
 

March 07, to March 12, 2011 ATU International is organizing Training for new 
Presidents in Silver Springs, Maryland.  I am requesting these days to be relived 
(sic) of my duties so that I may attend the Training. 
 
Please respond before February 11, 2011 so I can make the reservations. 
 
Thank you in advance for your cooperation in this matter. 

 
14. On February 11, 2011, Bowman issued a written denial of Pizunski’s request   
stating “[t]here will be no available coverage.” (Ex. 6)   
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15. For at least thirteen years prior to February 11, 2011, no Union business leave 
request by a Union president had been denied by the Transit District on the basis of lack 
of available coverage.     
 
16. Effective March 7, 2011, the Transit District eliminated all spare driver positions  
to address substantial budgetary constraints including reduced state funding and increased 
operating expenses.  Following those eliminations, the bargaining unit consisted of thirty-
seven employees and approximately twenty-five drivers were needed to work on a 
routine operating day.  The Transit District does not permit more than two employees to 
take vacation at one time and anticipates that approximately seven employees will be off-
duty on a normal day.  
 
17. By letter dated August 11, 2011 (Ex. 7) Pizunski wrote Bowman stating: 
 
 Dear Ms. Bowman 
 

I, Jaroslaw Pizunski President/Business Agent am requesting leave for union 
business on September 11, 2011 to September 16, 2011.  To attend the ATU New 
President’s training. 
 
Thank you for your assistance in this matter. 

 
18. On September 2, 2011 Lead Operations Supervisor Phillip Andrews (Andrews) 
issued a written denial of Pizunski’s request stating “unable to grant”. (Ex. 7). 
  
19. Pizunski made seven to eight other requests for Union business leave, all of which 
were denied. Bowman told Pizunski on more than one occasion that his requests were 
denied because there were no drivers to cover his absence on straight time.  
  
   

 
CONCLUSIONS OF LAW 

1. A unilateral change in a condition of employment involving a mandatory subject 
of bargaining constitutes a refusal to bargain unless the employer proves an adequate 
defense. 
 
2. An employer can provide an adequate defense by showing that the change is 
permitted by the collective bargaining agreement. 
 
3. The Transit District violated the Act by denying Pizunski’s requests to be released 
from work to attend to union-related business. 
 
4. The Union did not waive its rights to bargain under the Act. 
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DISCUSSION 

 The Union asserts that the Transit District violated Sections 7-470(a)(1) and (4)4

 

 
of the Act by unilaterally changing a fixed practice of granting the Union president’s 
requests for leave to participate in union-related functions outside of the workplace. The 
Transit District responds that it has met its statutory obligation to bargain over the issue 
of Union business leave as evidenced by the existence of Section 2.6 in the parties’ 
collective bargaining agreement.  The Transit District further contends that its denials of 
Pizunski’s requests for leave were permitted by Section 2.6 and that, pursuant to past 
practice, Union business leave was granted only when replacement coverage was 
available.  Finally, the Transit District argues that to the extent there was a change, the 
Union waived its right to bargain. 

It is well settled that it is a violation of the Act for an employer to unilaterally 
change an existing condition of employment that is a mandatory subject of bargaining 
unless the employer provides an adequate defense.  State of Connecticut, Judicial 
Branch, Decision No. 4532 (2011); Norwalk Third Taxing District, Decision No. 3695 
(1999); Bloomfield Board of Education, Decision No. 3150 (1993); City of Stamford, 
Decision No. 2680 (1988).  A condition of employment may be established by past 
practice. City of Norwich, Decision No. 1735 (1979).  A union meets its burden to 
establish a prima facie case if it proves the clear existence of a past practice involving a 
mandatory topic and a unilateral change in that practice made by the employer. Norwalk 
Third Taxing District, supra.   
 
 

   In the past, requests by the Union president for release to attend to Union 
business outside of the workplace were granted without regard to replacement costs. We 
find, on the basis of the record before us, that the Transit District unilaterally changed 
this practice.  Prior to February 11, 2011, no request by a Union president for business 
leave had been denied due to lack of replacement coverage for at least thirteen years.  
While we are mindful that the Transit District had the benefit of spare drivers for at least 
part of that period, the evidence establishes that the Transit District in the past granted 

                                                
4 General Statutes § 7-470 provides, in relevant part:   

(a) Municipal employers or their representatives or agents are prohibited from: (1) Interfering, restraining 
or coercing employees in the exercise of the rights guaranteed in section 7-468; …  (4) refusing to bargain 
collectively in good faith with an employee organization which has been designated in accordance with the 
provisions of said sections as the exclusive representative of employees in an appropriate unit … 
Section 7-468(a) states, in relevant part:  
 
(a) Employees shall have . . . the right . . . to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, free from actual interference, restraint or coercion.   
 

 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000264&docname=CTSTS7-468&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1577308&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=CC34DE44&rs=WLW13.01�
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requests for union business leave even where replacement was effected through off-duty 
employees on overtime.  

 
We do not find support in the record for the Transit District’s alleged inability to find a 
replacement for Pizunski. Pizunski’s requests were made weeks in advance and even if 
we were to credit Andrews’ claim that he contacted5 all potential off-duty replacements 
we cannot ignore the Transit District’s admitted authority to require off-duty drivers to 
return to work. Nor can we readily consider the coincidence6

Once the union has made out its prima facie case, the burden shifts to the 
employer to establish an adequate defense.  We recognize a controlling provision of a 
collective bargaining agreement as such a defense.  Town of Stratford, Decision No. 
3846 (2001); Norwalk Third Taxing District, supra; City of Stamford, Decision No. 
2992 (1992). The Transit District argues that Section 2.6 of the collective bargaining 
agreement authorized it to deny Pizunski’s requests.  We disagree. Collective bargaining 
agreements are construed according to “established principles of contract interpretation.”  
Poole v. City of Waterbury, 266 Conn. 68, 87 (2003).   

 of Transit District’s denials 
of Pizunski’s requests with the onset of new cost control measures as mere circumstance. 
Moreover, we credit Pizunski’s testimony that Bowman stated on multiple occasions that 
Pizunski’s requests were denied because the Transit District could not replace him with 
drivers on “straight time.” Union business leave is a mandatory topic of collective 
bargaining. Torrington Board of Education, Decision No. 3570 (1998); Norwalk Board 
of Education, Decision No. 3442 (1996); see BASF Wyandotte Corp.,   278 NLRB 173 
(1986). Since the Union has proved that the Transit District unilaterally changed the 
Union business leave practice it has established its prima facie case. 
 

 
The intent of the parties as expressed in a contract is determined from the 
language used interpreted in the light of the situation of the parties and the 
circumstances connected with the transaction.... [T]he intent of the parties is to be 
ascertained by a fair and reasonable construction of the written words and ... the 
language used must be accorded its common, natural, and ordinary meaning and 
usage where it can be sensibly applied to the subject matter of the contract . . .  
 

Honulik v. Town of Greenwich, 390 Conn. 421, 432 (2009).  It is evident that Section 
2.6 pertains to short leave to address exigent circumstances or matters that have just 
occurred and affords the Transit District a minimum two hour advance notice. It is not 
inconsistent with, or a contractual waiver of, the long standing practice of affording the 
Union’s president reasonable business leave. Since Pizunski’s requests were made weeks 
in advance, Section 2.6 of the collective bargaining agreement is inapplicable to the 
circumstances of this case.   
 

                                                
5 Andrews claimed that he contacted all available replacements on eight to nine occasions in less than one 
year but could not recall the name of any employee he purportedly contacted. 
 
6 Pizunski’s initial request sought release from work on the Transit District’s first day without spare drivers. 
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 Citing Norwich v. Norwich Fire Fighters, 173 Conn. 210 (1977), the Transit 
District argues that the Union waived its rights under the Act by failing to demand 
bargaining over the change at issue. We find reliance on Norwich v. Norwich Fire 
Fighters , supra, misplaced because that case holds that a failure to demand bargaining 
may constitute waiver only where the totality of circumstances includes reasonable notice 
to the union and an opportunity to negotiate. 
 

[A]lthough the employer has an initial duty to propose bargaining about a change 
he wishes to make (concerning a mandatory subject of bargaining) his conduct is 
to be judged in its entirety and in context as of the time the complaint is filed.  If 
the employer announces the change without proposing it for negotiation at the 
onset, this does not free the union of a duty on its part to propose bargaining 
where there is full notice and a reasonable opportunity to do so.  And if thereafter 
the change is implemented without bargaining neither party can fault the other for 
the lack of negotiation. 

 
City of New Haven, Decision No. 1558 pp 7-8 (1977), aff’d, New Haven Police Local 
530  v. Board of Labor Relations, Superior Court, judicial district of New Haven, Docket 
No. 114240L (October 2, 1978).  In short, the opportunity to bargain must be assessed in 
the context of implementation of the change at issue.  
 

In the absence of full notice and a reasonable opportunity to request bargaining 
before a unilateral change, City of Norwich does not provide a basis for waiver 
where a union deigns to request bargaining after the change has been 
implemented.  At that point it is proper for the union to file a complaint with this 
Board to seek an order restoring the status quo as it existed before the unilateral 
change.   . . . Where the employer has skewed the balance of bargaining 
advantage by illegally changing the status quo, the union is justified in declining 
to negotiate until that balance has been restored. 

 
Norwalk Board of Education, Decision No. 2177 p. 7 (1983)(emphasis in original, 
citations omitted).   We have long recognized that a union has no obligation to demand 
bargaining when faced with a fait accompli.  Windsor Board of Education, Decision No. 
4555 (2011); Town of Newtown, Decision No. 4112 (2006); Town of Trumbull, 
Decision No. 3928 (2003); East Hartford Housing Authority, Decision No. 3733(1999); 
Town of Farmington, Decision No. 3237 (1994). 
 

The Transit District argues the Union had notice of the alleged change on 
February 1, 2010 when Bowman informed then President Nott that his request for Union 
business leave would be granted “if coverage is available.”  We disagree. The Union does 
not dispute the Transit District’s inherent right to conduct operations, including the right 
to replace absent drivers. The change occurred on February 11, 2011 when Bowman 
denied Pizunski’s request regardless of the Transit District’s advance notice and right to 
order an off-duty employee to replace Pizunski. Based on the record before us we find 
that Bowman’s denial was not notice of a change to occur in the future but rather 
implementation of the change at issue.  Since the Transit District had “already made its 
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decision; at most the Union would be making proposals, not to counter the action, but 
merely in an attempt to not lose more than the employer has already taken. This is not in 
keeping with the spirit of collective bargaining, and we will not require such from the 
Union.” Town of Farmington, supra at p. 15.  

 
With respect to the issue of remedy we find that a bargaining order and restoration 

of the status quo would properly afford “. . . affirmative action as will effectuate the 
policies of [the Act] . . .” Conn. Gen. Stat. § 7-471(5)(B). In short, the Transit District 
may not, pending bargaining, continue to deny all requests for Union business leave or 
otherwise chill the valid exercise of rights protected under the Act. 
 

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations, it is hereby  
 
 ORDERED that the Southeast Area Transit Authority:  
 
I. Cease and desist from unilaterally changing the manner in which employees may 
use Union business leave.  
 
II. Take the following affirmative steps which we find will effectuate the purposes of 
the Act:  
 

A. Bargain with the Union over any proposed change to the manner and/or 
means by which Union business leave is allowed. 
 
B. Until such time as the parties have completed bargaining as required by 
the Act, allow the Union President/Business Agent leave to conduct Union 
business.   
 
C. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety.  

 
D.        Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 
(30) days of the receipt of this Decision and Order of the steps taken by the 
Southeast Area Transit District to comply herewith. 
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CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
Patricia V. Low  

Chairman  
 

Wendella Ault Battey  
Wendella Ault. Battey  

Board Member 
 

Kenneth Leech  
Kenneth Leech  

Alternate Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 1st

 

 
day of March, 2013 to the following: 

Brian K. Estep, Esq. 
Conway, Londregan, Sheehan & Monaco, P.C.   RRR 
38 Huntington Street 
P.O. Box 1351 
New London, CT 06320-1351 
 
Gregg D. Adler, Esq. 
Livingston, Adler, Pulda, Meiklejohn & Kelly, P.C.  RRR 
557 Prospect Avenue 
Hartford, CT 06105-2922 
 
 ________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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