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DECISION AND DISMISSAL OF COMPLAINT 
 
 On April 3, 2009, Local 1303-231, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint, amended on January 14, 2010, with the Connecticut State Board of 
Labor Relations (the Labor Board) alleging that the Board of Education (the School 
Board) violated the Municipal Employee Relations Act (the Act) by unilaterally reducing 
the working hours of bargaining unit members in the Food Service Program.   
 
 After the requisite preliminary steps had been taken the parties entered into a 
partial stipulation of facts and exhibits and the matter came before the Labor Board for a 
hearing on March 2, 2011.  Both parties appeared, were represented, and were allowed to 
present evidence, examine and cross-examine witnesses, and make argument.  Both 
parties filed post-hearing briefs, the last of which was received on April 28, 2011.  Based 
on the entire record before us, we make the following findings of fact and conclusions of 
law and we dismiss the complaint. 
 



FINDINGS OF FACT 
 
1. The School Board is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
times material has been the exclusive bargaining representative of certain School Board 
employees, including employees in the Food Service Program (FSP). 
 
3. At all times relevant hereto the Union and the School Board were parties to a 
collective bargaining agreement (Ex. 4) with effective dates of July 1, 2008 through June 
30, 2011 that provides, in relevant part: 
 
 . . .  

ARTICLE IV 
SENIORITY, LAYOFF AND RECALL 

 . . .  
 5. Food Service 

 
a. Layoff due to reduction in force or elimination of position shall 

take place as follows with layoffs being based on seniority within a 
job classification: 

. . .  
 

ARTICLE VI 
HOURS OF WORK AND OVERTIME 

  
Section 6.9 – Food Service Technicians 
 
A. All full time employees will work a minimum of four (4) hours each day. 
 
B. All part time employees (i.e., under 20 hours/week) will work a minimum 

of three (3) hours each day. 
 
C. An exception to the above minimum hours shall be on scheduled 

shortened school days. 
 
D. All employees will be paid for each hour worked or part of the hour at 

their regular rate of pay, except as provided for in Section 6.3 and Section 
7.0. 

 
E. On shortened days due to field trips, no part-time employee may be 

required to work less than three (3) hours per day and no full-time 
employee shall be required to work less than four (4) hours per day.  If an 
employee wishes to work less than the minimum, they may do so with a 
corresponding loss of pay provided their work is completed. 

            . . .   
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                                                          ARTICLE XIV 
GRIEVANCE PROCEDURE 

 
 Section 14.0  

For the purpose of this Agreement, the term grievance means any dispute between 
the Board and the Union or between the Board and the employees concerning the 
effect, interpretation, application, claim of breach or violation of the terms of this 
Agreement. 
 . . .  
Any such grievance shall be settled in accordance with the following grievance 
procedure:  . . . 
 . . .  

 
4. The FSP offers lunch in each of the School Board’s twelve schools and in the 
2009-2010 academic year the FSP commenced serving breakfast in elementary schools.  
The FSP uses revenue generated through governmental reimbursements and sales of 
meals to students to offset its operational expenses.  At all times relevant hereto Nya 
Welinsky (Welinsky) was the FSP Director. 
 
5. At all times relevant hereto Sherri-Lin DiNello (DiNello) was the School Board’s 
Director of Business and Finance.  DiNello reports to the Superintendant and is 
responsible for general oversight of School Board finances, budget development and 
grant management.   
 
6. In November of 2008 Welinsky informed DiNello that student meal sales had 
substantially declined throughout the school district and by the close of the calendar year 
the FSP reported a net loss of $46,153. for the preceding six months. 
 
7. On February 9, 2009 DiNello sent the School Board members a memo (Ex. 5) to 
which were attached certain FSP financial reports.  The memo stated, in relevant part: 
 
 In preparation of our executive session scheduled for . . . February 12, 2009 . . . 
 I have enclosed information regarding the Southington School Lunch Program. 
 
 The first document is a year-to-date financial statement from July 1, 2008 
 through December 31, 2008 .  . . . The statement shows a year-to-date net loss of 
 $92,240.  Once receivables are factored in, the bottom line for the six months 
 statement is a net loss of $46,153.  . . .  
 

Also included is a monthly Participation Report from September through 
December.   
. . .  
You will notice that the daily lunch sales have decreased significantly. . . . Nya 
Welinsky will be attending the executive session and the both of us will entertain 
questions and share with the Board a proposal to move forward in an effort to 
mitigate continued losses within the School Lunch Program.   
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8. After consulting with the School Board’s attorney, DiNello attended the School 
Board’s scheduled February 12, 2009 meeting and discussed the continuing decrease in 
student meal sales and a planned reduction of staff working hours to reduce FSP 
overhead. 
 
9. At DiNello’s request DiNello and Welinsky met with Union staff representative 
Edward Thibodeaux (Thibodeaux) and local president Kim Palmieri (Palmieri) on 
February 25, 2009 to discuss the FSP’s financial problems.  DiNello gave the Union 
representatives a spreadsheet delineating the decrease in student meal sales. (Ex. 6). 
DiNello stated that the School Board intended to reduce FSP staff hours in an effort to 
avoid layoffs.  At the conclusion of the meeting DiNello indicated that she would prepare 
and forward a spreadsheet describing the expected savings of the reduction plan.   
 
10. On February 27, 2009 DiNello e-mailed Thibodeaux a spreadsheet stating, per 
each FSP employee, current hours, proposed hours,1 hourly wage rate, and daily wage 
savings. (Ex. 7). The e-mail stated, in relevant part: 
 
 Here is the information for the daily savings based on the reduction of hours 
 proposed at our recent meeting.  I am hoping to get a response by 3/9 to the 
 proposal.  Thanks again for your time to review this issue. 
 
11. On March 5, 2009 Thibodeaux met with members of the bargaining unit and 
presented the School Board’s plan to reduce FSP staff hours.  After the meeting Union 
representatives prepared a written spreadsheet describing an alternative proposed 
reduction of current FSP staff hours. (Ex. 8). 
 
12. On March 19, 2009 DiNello and Welinsky met with Thibodeaux and Palmieri and 
presented the Union’s alternative proposed reduction of FSP staff hours.  DiNello 
indicated that she would examine the Union’s proposal and respond. 
 
13. On March 20, 2009 DiNello e-mailed Thibodeaux another spreadsheet stating, per 
each FSP employee, current hours, proposed hours,2 hourly wage rate, and daily wage 
savings. (Ex. 9). DiNello’s e-mail stated, in relevant part: 
 

Below is the revised proposal for the reduction in hours for school lunch hours.  
The union proposal is in red and we highlighted for ease of reading, where our 
revised proposal differs from the one Kim provided.  You will see that we have 
agreed in most schools to the recommendations made and are confident that once 
you see the minimal differences you will feel comfortable sharing this with your 
union membership. 

                                                 
1 The proposed reduced hours were at or above the daily minimums set forth in Section 6.9 of the collective 
bargaining agreement. 
 
2 The revised proposed hours were at or above the daily minimums set forth in Section 6.9 of the collective 
bargaining agreement. 
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Please get back to me once you and Kim have an opportunity to review. 

 
14. Within two days of March 20, 2009 DiNello and Thibodeaux spoke by telephone 
and discussed DiNello’s e-mail and the planned reduction of FSP staff hours.  
Thibodeaux stated that the Union’s membership would be voting on the matter and 
DiNello responded that a vote was unnecessary as the School Board was acting within its 
rights under the collective bargaining agreement. 
 
15. On March 24, 2009 the Union’s members voted to accept the School Board’s 
planned reduction of FSP staff hours on a one month trial basis.  At some point 
Thibodeaux informed DiNello that the Union would accept the planned reduction on a 
trial basis and DiNello responded that a single month was insufficient to address the 
problem but that the parties could meet in the summer and review FSP financial status as   
anticipated through the end of the year. 
 
16. By letter dated March 31, 2009 DiNello notified FSP staff of a reduction in their 
work hours effective April 6, 2009.  (Exs. 11, 11a). 
 
17. Effective April 6, 2009 FSP staff hours were reduced to the revised levels set 
forth in DiNello’s e-mail of March 20, 2009.   
 
18. After the reductions were implemented, FSP staff continued to work hours at or 
above the daily minimums set forth in Section 6.9 of the collective bargaining agreement. 
 
19. On or about July 12, 2009 DiNello and Thibodeaux met and discussed the year- 
end FSP financial report which reflected a net loss of $46,473. due to declining sales of 
meals to students. (Ex. 12). 
 
20. On December 31, 2009 DiNello and Thibodeaux met again and discussed a 
spreadsheet DiNello had prepared comparing student meal sales in the 2007-2008 school 
year with sales in the 2009-2010 school year. (Ex. 13).  DiNello stated that due to the 
continuing decline in student meal sales the School Board would be implementing a 
further reduction in FSP staff hours in January of 2010.   
 
21. By letter dated January 6, 2010 DiNello notified FSP staff of a further reduction 
in their work hours effective January 11, 2010.  (Ex. 17). 
 
22. Effective January 11, 2010 FSP staff hours were reduced again, however, FSP 
staff continued to work hours at or above the daily minimums set forth in Section 6.9 of 
the collective bargaining agreement. 
 
23. No grievance(s) were filed contesting the reductions of FSP staff work hours 
implemented in 2009 and 2010. 
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CONCLUSIONS OF LAW 
 
1.  A unilateral change in a condition of employment involving a mandatory subject 
of bargaining constitutes a refusal to bargain unless the employer proves an adequate 
defense. 
 
2. An accepted employment practice that has existed over a reasonable length of 
time is necessary to establish a prima facie case of improper unilateral change.  
 
3. The School Board had the right to implement reduction of FSP staff hours under 
the collective bargaining agreement. 
 
4. The School Board did not violate the Act by implementing a reduction of FSP 
staff hours in April of 2009 and January of 2010. 
 

DISCUSSION 
 
 The Union contends that the School Board violated the Act by unilaterally 
reducing the daily working hours of FSP staff resulting in a continuing loss of income to 
those employees.  The Union argues that wages and hours of work are mandatory topics 
of collective bargaining and that by unilaterally reducing working hours the School Board 
deprived the Union of its statutory right to negotiate changes in terms and conditions of 
employment. 
 
 The School Board responds that the collective bargaining agreement recognizes 
the School Board’s authority to reduce work hours by expressly limiting an exercise of 
such authority by guaranteeing a daily minimum number of hours to FSP staff.  The 
School Board also argues that the Union’s complaint amounts to a bad faith repudiation 
of the contract and that in any event the remedy sought is inconsistent with the policies 
which underlie the Act.  Since we agree on the basis of the record before us that the 
School Board’s actions are contemplated by the collective bargaining agreement we do 
not reach the School Board’s latter claims.   
 
 It is by now well settled that it is a violation of the Act for an employer to 
unilaterally change an existing condition of employment that is a mandatory subject of 
bargaining unless the employer provides an adequate defense.  State of Connecticut, 
Judicial Branch, Decision No. 4532 (2011); Norwalk Third Taxing District, Decision 
No. 3695 (1999); Bloomfield Board of Education, Decision No. 3150 (1993); City of 
Stamford, Decision No. 2680 (1988).  “To establish a unilateral change of a condition of 
employment, the union must establish that the employment practice at issue was ‘clearly 
enunciated and consistent, [that it] endured[d] over a reasonable length of time, and [that 
it was] an accepted practice by both parties.”’  Board of Education of Region 16 v. State 
Board of Labor Relations, 299 Conn. 63, 79 (2010)(quoting Honulik v. Greenwich, 293 
Conn. 698, 719 n. 33 (2009)).  It is the Union’s initial burden to make a prima facie case 
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establishing that a change in an existing condition of employment has in fact occurred, 
for if no change is proven, no further inquiry is warranted.  State of Connecticut, 
Decision No. 4573 (2012); Town of Hamden, Decision No. 2364 (1985).  Once the 
Union has made its prima facie case, the burden shifts to the employer to establish an 
adequate defense.  Norwalk Third Taxing District, Decision No. 3695 (1999).  We 
recognize a controlling provision of a collective bargaining agreement as such a defense.  
Town of Stratford, Decision No. 3846 (2001); Norwalk Third Taxing District, supra; 
City of Stamford, Decision No. 2992 (1992). 
 
  The Union’s prima facie case requires it to establish the existence of a practice of 
working substantially more hours prior to the reductions at issue. Even if we presume3 
such a practice existed, we find merit in the School Board’s claim that the collective 
bargaining agreement recognizes the School Board’s right to implement the reductions.  
In addressing this defense we exercise our “limited jurisdiction to interpret a contract 
where the employer’s conduct constitutes a prima facie violation of the Act and the 
employer seeks to justify its conduct on the grounds that the contract permits the 
change.”  New Haven Parking Authority, Decision No. 3523 p. 8 (1997); see also Town 
of Plainville, Decision No. 1790 (1979).   “[I]n construing contracts, we give effect to all 
the language included therein, as the law of contract interpretation  . . .  militates against 
interpreting a contract in a way that renders a provision superfluous.”  Honulik v. 
Greenwich, supra, 293 Conn. at 711; see also Connecticut National Bank v. Rehab 
Associates, 300 Conn. 314, 323 (2011). 
 
 The guarantee of minimum daily work hours for FSP staff in Section 6.9 is 
comprehensible only in the context of existing School Board authority to reduce such 
hours.  Absent agreement to the School Board’s authority in this regard, a contractual 
guarantee of minimum hours would be unnecessary and Section 6.9 would be mere 
surplusage.  We find that the School Board’s construction of Section 6.9 is consistent 
with accepted principles4 of contract interpretation and serves as an adequate defense to 
the Union’s claim of wrongful unilateral change. 
 
 As in New Britain Board of Education, supra, the collective bargaining 
agreement reflects the outcome of the parties’ negotiations over potential diminished 
School Board operations.  We will not find a violation of the Act where the collective 
bargaining agreement clearly contemplates the conduct at issue and the respondent 
honors the negotiated accommodation reflected in such agreement. 

                                                 
 
3 The School Board’s brief does not address the evidentiary basis, or lack thereof, of the alleged practice of 
affording FSP staff certain regular work hours in the past.  Furthermore, since two work hour reductions 
were implemented, the reduced hours allowed in 2009 could conceivably serve as the baseline necessary to 
establish the Union’s prima facie case with respect to the 2010 reduction. 
 
4“[Where] alternative interpretations of a clause are possible, one of which would give meaning and effect 
to another provision of the contract, while the other would render the other provision meaningless or 
ineffective, the inclination is to choose the interpretation that would give effect to all provisions.”  Elkouri 
and Elkouri, How Arbitration Works, §9.3.A..viii.a, p. 463 (6th ed. 2003).   
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  We find no merit in the Union’s claim that the School Board acted in bad faith by 
attempting to obtain the Union’s consent to the changes at issue before proceeding 
unilaterally.  The School Board did not anticipate a substantial decline in student meal 
sales and DiNello credibly testified that she met with Union representatives to advise 
them of the situation, to express the School Board’s desire to avoid layoffs, and to invite 
constructive suggestions as to how to increase meal sales.  A school board’s “practice of 
entertaining the [u]nion’s input . . . does not establish an obligation to negotiate a 
permissive subject of bargaining.”  Town of Orange, Decision No. 3821 p. 6 (2001). 
Were we to impose such an obligation in this context we would discourage the very 
dialogue that the Act seeks to promote. “The essence of successful labor management 
relations is open and timely communications between the parties.  The lack of such open 
dialogue can chill relationships and adversely effect normal day-to-day operations.”  
Town of East Hartford, Decision No. 3375 p. 3 (1996).  Nor did the Union’s 
membership vote on the reduction issue impose an obligation on the School Board that 
did not otherwise exist. The record before us is devoid of evidence that the School Board 
waived its right to reduce FSP staff hours to levels above the minimum set forth in the 
collective bargaining agreement. Absent such waiver, Union consent to the reductions at 
issue was unnecessary prior to implementation by the School Board. 
 
 Based on the record before us we conclude that the School Board’s reduction of   
working hours of FSP staff in 2009 and 2010 was in accordance with the collective 
bargaining agreement and did not violate the Act and so we dismiss the Union’s 
complaint. 
 

ORDER 
  
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Acting Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Robert A. Dellapina 
     Robert A. Dellapina 
     Board Member 
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CERTIFICATION 

 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th 
day of May, 2012 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne and Associates      RRR 
15 North Main Street 
West Hartford, CT  06107 
 
Attorney Richard A. Mills, Jr. 
Shipman & Goodwin      RRR 
One Constitution Plaza 
Hartford, CT  06103 
 
Attorney Susan Creamer 
Council 4, AFSCME 
444 East Main Street 
New Britain, CT  06051 
 
 
  __________________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
   
 
 
  
 

 
  
 
 
 
 

 
 
 
 
 
 
 
 
 
 


