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DECISION AND DISMISSAL OF PETITION 

 
 On August 15, 2011 the National Correctional Employees Union (NCEU) filed a petition 
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that a question 
or controversy concerning representation existed as to the bargaining unit described in State of 
Connecticut (Unit NP-4), Decision No. 1703 (1979). 
  
 On September 19, 2011 at an investigatory conference conducted by the Labor Board’s 
Agent, the State of Connecticut, Department of Correction (State) and incumbent union 
AFSCME, Council 4 (AFSCME) raised several objections to the petition, including a claim that 
the petition was filed during pending interest arbitration proceedings between the State and 
AFSCME and is therefore untimely under the Labor Board’s reasoning in Enfield Board of 
Education, Decision No. 3542 (1997). 
 
 After determining that the interest arbitration objection to this petition was unique among 
several other pending petitions1 involving large State bargaining units that were consolidated for 
hearing, the Labor Board’s Agent referred the petition without recommendation. The matter was 
scheduled for a formal hearing to be held on October 12, 2011 and limited to the issue of the 
interest arbitration objection. 
 
 On September 27, 2011 the State Employee Bargaining Agent Coalition (SEBAC) filed a 
Motion to Intervene in this case and the other consolidated cases.  On October 11, 2011 the 
Labor Board issued an initial ruling denying SEBAC party status with respect to the interest 
arbitration issue in this case and on October 25, 2011 the Labor Board issued a ruling affording 
SEBAC party status limited to an unrelated issue. 
 

Hearings were held before the Labor Board on October 12, 2011 and October 31, 2011.  
All parties appeared, were represented, and were allowed to introduce evidence, examine and 
cross-examine witnesses, and make argument.  The parties filed post-hearing briefs on 
November 29, 2011.  Based on the entire record before us we make the following findings of fact 
and conclusions of law, sustain the objections in part and dismiss the petition.   

 
FINDINGS OF FACT 

 
 1. The State is an employer within the meaning of the State Employee Relations Act (SERA 
or the Act). 
 
2. On January 5, 1979 AFSCME was certified by the Labor Board as the collective 
bargaining representative of a bargaining unit (NP-4) consisting of Department of Correction 
employees in certain enumerated classifications. 
 
3. The State and AFSCME are parties to a collective bargaining agreement with an 
expiration date of June 30, 2011. 
 

                                                 
1 E.g. Case Nos. SE-29,394; 29,408; 29,409; 29,410; 29,411; 29,439. 

 2



4. The State and SEBAC2 were parties to a coalition collective bargaining agreement 
addressing retirement and health and welfare benefits with an expiration date in 2017. 
 
5. By letter to Office of Labor Relations (OLR) Director Linda Yelmini (Yelmini) dated 
August 5, 2010, AFSCME staff representative Albert Chiucarello (Chiucarello) made a demand 
to negotiate a successor collective bargaining agreement.  (Ex. 8). 
 
6. On fourteen dates between September 20, 2010 and March 31, 2011, representatives of 
AFSCME and the State engaged in negotiations for a successor collective bargaining agreement.  
(Ex. 10). 
 
7. After the State and AFSCME commenced negotiations, the State and SEBAC 
participated in discussions concerning resolution of existing State budget deficits. The 
discussions encompassed proposed changes to retirement and health care benefits as well as a 
proposed structure for modifying existing and/or resolving successor collective bargaining 
agreements with all State employee bargaining units. 
 
8. On May 22, 2011 SEBAC and the State entered into a tentative agreement (the SEBAC 
Agreement) effective to June 30, 2022 as to retirement and health and welfare benefits and which 
also provided, in relevant part: 
 
 . . . 
 IV. JOB SECURITY 

A. Job Security for Office of Labor Relations-Covered Units3.  The following job 
security provisions shall apply to all OLR Covered units which agree or have 
agreed to contracts or modified contracts in accordance with the 2011 Agreement 
Framework including the provisions for wages and other changes which are 
summarized in Attachment A.  

 . . . 
VI. TENTATIVE AGREEMENT, SUBJECT TO RATIFICATION AND 

APPROVAL BY THE GENERAL ASSEMBLY 
 . . . this tentative agreement has been .. . preliminarily recommended by SEBAC 

Leadership for ratification by the membership, subject to the employer(s) offering 
appropriate unit agreements to the bargaining units.  SEBAC’s final approval is 
subject to a post-membership vote by SEBAC Leadership in accordance with 
SEBAC rules. . . . 

 
(Ex. 3). 

 

                                                 
2 SEBAC exists pursuant to General Statutes §5-278(f) which mandates coalition bargaining as to retirement and 
health benefits for all organized employees.  Section 5-278(f) provides, in relevant part:   
 
“(1) . . . collective bargaining negotiations concerning changes to the state employees retirement system . . . and 
collective bargaining negotiations concerning health and welfare benefits . . . shall be conducted between the 
employer and a coalition committee which represents all state employees who are members of any designated 
employee organization. . . . (3) The provisions of subdivision (1) of this subsection shall not be construed to prevent 
the employer and representatives of employee organizations from dealing with any statewide issue using the 
procedure established in said subdivision.” 
    
3 It is undisputed that the NP-4 bargaining unit is covered by the State’s Office of Labor Relations. 
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9. In June of 2011 the membership of SEBAC voted to reject the SEBAC Agreement. 
 
10. On July 1, 2011 Public Acts, Spec. Sess., June 2011, No.11-1, §11(a) (Ex.22) became 
law and states, in relevant part: 
 

(a) Not later than five calendar days after an agreement between the state and the State 
Employees Bargaining Agent Coalition . . . is filed with the clerks of the Senate and 
House of Representatives, or August 31, 2011, whichever occurs first, the General 
Assembly may call itself into special session for the purpose of approving or rejecting 
any such agreement.  . . . if the General assembly does not call itself into special session . 
. . such agreement and any appendices filed with such agreement shall be deemed 
approved by the General Assembly as of the date such agreement was filed with the 
clerks . . . 

  
11. By letter and appended list of issues dated July 20, 2011 to State Board of Mediation and 
Arbitration Director Catherine Serino (Serino), Chiucarello gave notice that negotiations for a 
successor agreement were at impasse and requested interest arbitration pursuant to General 
Statutes §5-276a.4 (Ex. 11).  By letter dated July 20, 2011 Serino acknowledged receipt of 
Chiucarello’s letter and assigned Case No. 2010-SBA-1 (NP-4 Bargaining Unit) to the matter. 
(Ex. 12). 
 
12. On July 22, 2011 SEBAC and the State entered into another tentative successor 
agreement as to retirement and health and welfare benefits (the Revised SEBAC Agreement) 
which contained the same provisions from the first SEBAC Agreement quoted above. (Ex. 3). 
 
13. By letter to Serino dated July 25, 2011 Chiucarello gave notice that AFSCME and the 
State had chosen Joel M. Weisblatt (Weisblatt) to serve as the arbitrator in Case No. 2010-SBA-
1 (NP-4 Bargaining Unit). (Ex. 13). 
 
14. On July 26, 2011 representatives of AFSCME and the State engaged in negotiations for a 
successor collective bargaining agreement and tentatively agreed to the 2011 Agreement 
Framework including the provisions for wages and other changes summarized in Attachment A 
referred to in the Revised SEBAC Agreement.  
 
15. By letter to Weisblatt dated August 9, 2011 Sondra Ivory of OLR confirmed that the 
arbitration was scheduled to begin on September 13, 2011 at 10:00 a.m. at AFSCME’s offices in 
New Britain. (Ex. 15). 
 
16. On August 15, 2011 NCEU filed a petition with the Labor Board alleging a question or 
controversy exists as to representation of the NP-4 bargaining unit.   
 
17. On August 15 and 16, 2011 AFSCME conducted two ratification votes by the NP-4 
bargaining unit; one ballot concerning retirement and health and welfare benefits as set forth in 

                                                 
 
4 Section 5-276a(c) provides, in relevant part: 
  
   If, after reasonable period of negotiation, . . .  the parties are unable to reach an agreement, both parties or either of 
them may initiate arbitration by filing with the State Board of Mediation and Arbitration a list of the issues as to 
which an impasse has been reached. . .  
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the tentative Revised SEBAC Agreement and the other ballot concerning wages and other 
changes summarized in Attachment A to the said tentative Revised SEBAC Agreement. The 
bargaining unit ratified the Revised SEBAC Agreement and accepted the wages and other 
changes summarized in Attachment A.  
 
18. On August 18, 2011 SEBAC announced that its leaders and membership had ratified the 
Revised SEBAC Agreement. 
 
19.  On August 18 and 19, 2011 AFSCME and OLR representatives exchanged e-mail 
communications regarding final language for the NP-4 successor collective bargaining 
agreement. (Exs. 23, 24, 25, 26, 27). 
 
20. On August 22, 2011 representatives of the State and AFSCME executed a written 
Memorandum of Understanding which was delivered to the clerks for the General Assembly and 
the Senate. (Exs. 16,17, 18). 
 
21. On August 22, 2011 State chief negotiator Cathleen Simpson (Simpson) sent Chiucarello 
an e-mail (Ex. 28) stating, in relevant part: 
 

As discussed this morning, the State is seeking either cancellation or postponement … [of 
the interest arbitration scheduled for September 15, 2011] … in light of the agreement 
reached. I understand the agreement has not been ratified and the Union is reluctant to 
postpone or cancel . . . out of concern that something unforeseen will result in the 
agreement not getting approved. Mr. Weisblatt’s per diem fee is $1,500 and his 
cancellation period is 15 business days so to wait . . . to ensure the agreement goes 
through is too late to . . . avoid the late cancel fee . . .  
 

Chiucarello responded by e-mail (Ex. 29) the same day as follows: 
 
We are not in agreement regarding a postponement of the Interest Arbitration with 
Arbitrator Joel Weisblatt on September 13, 2011. 
 

22. The General Assembly did not call itself into special session within five days after 
August 22, 2011 for the purpose of approving or rejecting the Memorandum of Understanding 
between the State and AFSCME. 
 

   
DISCUSSION 

 
 The State and incumbent union AFSCME contend NCEU’s petition is untimely under 
General Statutes §5-275(a) which provides that “[n]o election shall be directed by the board 
during the term of a written collective bargaining agreement, except for good cause.”  The State 
and AFSCME note that we have construed an identical provision in Section 7-471(1) of the 
Municipal Employee Relations Act (MERA) to bar representation petitions filed during the 
pendency of statutory interest arbitration proceedings and ask us to extend this reasoning to 
SERA.  NCEU argues that SERA should not be so construed and that in any event the evidence 
does not support a finding that bona fide interest arbitration proceedings have been commenced 
and are progressing such that a petition bar is justified.  Based on our review of SERA and its 
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underlying policies as well as the record before us we agree with the State and AFSCME that the 
instant petition is untimely and must be dismissed.   
  
 We begin with a review of our case law under MERA.  The so-called “contract bar” rule 
arises by statute and prohibits a representation election during the term of a collective bargaining 
agreement. General Statutes §7-472(1)5.  Since a municipal collective bargaining agreement 
remains in effect after its technical expiration date by operation of General Statutes §7-475,6 so 
does the statutory contract bar. Enfield Board of Education, Decision No. 3542 (1997).  In 
recognition that employees must be allowed certain times to express their wishes concerning 
their bargaining representation, we have always provided for a “window period” at a fixed point 
in time prior to expiration of the collective bargaining agreement.  See Regs., Conn. State 
Agencies §7-471-8(b); Woodstock Board of Education, Decision No. 1992 (1981).  The window 
period “serves the dual purpose of allowing employees the opportunity to express their choice of 
representative,” while limiting the disruption that such a change can bring by only allowing a 
petition to be filed during a finite time near the end of a contract.  City of Bridgeport, Decision 
No. 3338 p. 4 (1995). 
 
 In City of Bridgeport, supra, at least four years had passed since employees had had a 
clear window to file a petition and due to pending litigation there was no definite end in sight to 
the unsettled situation.  Although we could have allowed a petition pursuant to the statutory 
“good cause” exception we adopted the “three year rule” of our federal counterpart7 noting that it 
“provides for a reasonable period of time in which an incumbent union and an employer can 
enjoy a collective bargaining relationship without the pressures of an emotionally taxing and 
disruptive organizing campaign . . . [yet it] . . . prevents a contract from indefinitely denying to 
employees the freedom to change or choose a bargaining representative.” Id. at p. 5.  
 
 In Enfield Board of Education, Decision No. 3542 (1997), we announced a “binding 
arbitration bar,” stating for the first time that the statutory interest arbitration proceedings under 
MERA will bar a petition filed after the arbitration proceedings have been initiated and are 
continuing: 
  

We further find, for the first time, that the mandatory binding arbitration proceedings set 
forth in §7-473c will bar a petition filed during the pendency of such proceedings.  Thus, 
once binding interest arbitration proceedings are initiated under MERA and while they 
are in progress, representation petitions will be considered untimely under ordinary 
circumstances. . . . We believe this rule also promotes labor stability and is in keeping 
with the legislature’s expressed desire to avoid public workplace disruption during 

                                                 
 
5 Section 7-471(1) states, in relevant part: 

. . . No election shall be directed by the board during the term of a written collective bargaining agreement, 
except for good cause. . . 

 
6 Section 7-475 states, in relevant part: 

. . . In the event an agreement expires before a new agreement has been approved by the municipal 
employer and the employee organization, the terms of the expired agreement shall remain in effect until 
such time as a new agreement is reached. . . .  

 
7 “Under this rule a contract in excess of a three year term cannot bar a representation petition filed after the first 
three years of the contract. General Cable Corp. 139 NLRB 1123 (1962).”  City of Bridgeport, supra at p. 4.  See 
also NLRB v. Burns International Security Services, Inc., 406 U.S. 272, 290 n. 12 (1972).   
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collective bargaining.  Further, we believe employers are placed in an untenable situation 
if mandated to participate in arbitration proceedings, which might have retroactive effect, 
while at the same time faced with a competing petition from another labor organization.  
Finally, given the restrictive language of §7-471(4) regarding employers’ rights to file 
modification petitions, the restriction we impose today is not contrary to that statute.   

 
Enfield Board of Education, supra at pp. 3 – 4.  In Town of Hamden, Decision No. 4054 (2005) 
we further described the circumstances in which interest arbitration proceedings would bar a 
petition: 
 

“[G]enerally speaking, the arbitration proceedings will serve as a bar from the time the 
neutral chair is appointed until the interest arbitration award is issued or until the parties 
reach a binding agreement during the process.  However, interest arbitration will not be 
considered “in progress” if a period of more than 60 days has passed during which no 
action has been taken to advance the process in some way.  . . . In making this general 
statement, we wish to note that the action the Board is looking for in these cases will not 
be hard for the parties to achieve.  The Board will look for any type of activity which 
indicates the parties are moving in the process; actively pursuing dates for negotiations, 
exchanging substantive correspondence, scheduling hearing dates would all be 
considered activity designed to move the process along. . . . 

 
Id. at p. 6. 
 
 NCEU argues that its petition is timely and violates neither the election bar nor the 
contract bar of General Statutes §5-2758 because at the time it was filed AFCSME had been the 
certified representative in excess of one year and the expiration date of the collective bargaining 
agreement had passed.  While we agree that the statutory election bar is not at issue we find that 
the contract bar must be applied in the context of General Statutes §5-278a9 if we are to construe 
SERA “as a whole . . . so as to reconcile all parts as far as possible.”  (Internal quotation marks 
omitted.)  State v. B.B., 300 Conn. 748, 757 (2011).  We have found that a similar provision in 
MERA, General Statutes §7-475, continues the contract bar past the technical expiration date of 
the contract.  Enfield Board of Education, supra; City of Bridgeport, supra; cf. Town of 
Westport, Decision No. 1812 (1979).  Given the history of Section 5-278a we find that it too 
continues the contract bar past the technical expiration date of the contract. Prior to the 
amendment of No. 93-80 §56 of the 1993 Public Acts, Section 5-278a, like its counterpart in 
MERA, continued all provisions of an expired collective bargaining agreement pending a new 
agreement. See State of Connecticut (DAS), Decision No. 3427 (1996), aff’d Connecticut State 

                                                 
8 General Statutes §5-275(a) provides, in relevant part: 

No election shall be directed in any bargaining unit or any subdivision thereof within which in the 
preceding twelve-month period a valid election has been held.  No election shall be directed by the board 
during the term of a written collective bargaining agreement, except for good cause.   

 
9General Statutes §5-278a provides, in relevant part: 

In the event an agreement expires before a new agreement has been approved by the employee 
organization, the employer representative and the legislature, the provisions of the expired agreement 
concerning (1) salary, excluding annual increments, (2) differentials, (3) overtime, (4) longevity, and (5) 
allowances for uniforms, which were implemented pursuant to approval by the legislature in accordance 
with section 5-278 shall remain in effect until such time as a new agreement is reached and approved in 
accordance with section 5-278. . .  

  

 7



Employees Association v. State of Connecticut, et al., judicial district of Hartford-New Britain 
at New Britain, Dkt. No. HHD CV96 00564307 (July 18, 1997).  There is nothing in Public Act 
93-80 that expresses a legislative intent to modify the contact bar rule as applied. “[T]he 
legislature is presumed to be aware and to have knowledge of all existing statutes and the effect 
which its own action and nonaction may have on them.”  Achillion Parmaceuticals, Inc. v. Law, 
291 Conn. 525, 535 (2009)(quoting Miller v. Eighth Utilities District, 179 Conn. 589, 594 
(1980)). 
 
 We also find that adoption of the three year rule in SERA reasonably accommodates 
preservation of stability in collective bargaining relationships and employee freedom to choose a 
bargaining representative. The parties have not identified a policy or rationale for affording 
representation petitions different treatment in this regard under SERA than such are afforded 
under MERA or in the private sector by our federal counterpart. We do not agree with the State 
that such adoption should only be effected through the administrative rule-making process and 
note that the initial applications of the three year rule were announced by the NLRB and the 
Labor Board in General Cable Corp. 139 NLRB 1123 (1962) and City of Bridgeport, supra, 
respectively. 
 
 NCEU contends that the interest arbitration bar should not be extended to SERA because 
“[a] comparison of the two statutory frameworks reveals that the interest arbitration process 
under MERA is both binding and expedited while under SERA it is merely permissive and often 
prolonged.”  We disagree.  The hearing and “last best offer” aspects of the interest arbitration 
process are identical in both frameworks and while MERA provides for automatic 
commencement of arbitration at contract expiration, it also permits the parties to indefinitely 
postpone the proceedings by mutual agreement, as does SERA.  See General Statutes §5-
276(e)(2); §7-473c(d)(7).  Presumably NCEU views SERA interest arbitration as “permissive” 
because awards are “final and binding upon the employer and the designated employee 
organization unless rejected by the legislature . . .” General Statutes §5-276(e)(6)(emphasis 
added).  We do not view the legislature’s authority under this provision as grounds for rejecting 
application of the interest arbitration rule in SERA representation cases because ultimately, 
“[c]ollective bargaining rights are created by the legislature and may be restricted by the 
legislature.” State of Connecticut (DAS), supra at p. 8.  As such, we find for the first time that 
interest arbitration proceedings set forth in §5-276a will bar a petition filed during the pendency 
of such proceedings. 
 
 NCEU claims the instant interest arbitration was a sham because the parties were not at 
impasse. We agree with NCEU that a sham interest arbitration should not be considered “in 
progress” and should not bar an otherwise timely filed representation petition.  See Town of 
Hamden, Decision No. 4182 (2006); Town of Madison, Decision No. 4103 (2005), Town of 
Hamden, Decision No. 4054 (2005).  We find, however, that the record before us does not 
support NCEU’s claim. 
 
 At some point after the State and AFSCME commenced negotiations for a successor 
agreement the State and SEBAC discussed, in light of the State’s budget deficit, renegotiating 
the existing retirement and health care coalition agreement and establishing a framework for 
resolving successor agreements with all State bargaining units.  After their March 31, 2011 
negotiations session AFSCME and the State refrained from further formal negotiations in 
deference to the ongoing SEBAC discussions. On May 22, 2011 those discussions resulted in a 
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tentative agreement which included optional10 terms for a successor collective bargaining 
agreement for the NP-4 unit.  Rejection of the SEBAC Agreement in June deprived AFSCME of 
any enforceable right to those optional terms and by filing a demand with Serino on July 29, 
2011 AFSCME exercised the bargaining unit’s right under SERA to seek a successor agreement 
through interest arbitration.   
  
 This sequence of events does not support NCEU’s claim that the State and AFSCME 
were not at impasse when AFSCME filed its demand for arbitration and through August 15, 
2011, the date NCEU filed its petition.  During this time period the State and AFSCME were 
obviously aware of the tentative revised SEBAC Agreement. While AFSCME agreed on July 26, 
2011 to opt for the job security/wage package, the parties were also aware that a successor 
agreement on such terms required not only ratification by the NP-4 bargaining unit but also   
ratification of the entire Revised SEBAC Agreement by SEBAC’s membership and the State 
legislature.  Given that the Revised SEBAC Agreement was substantively identical to what had 
been rejected several weeks earlier, ratification was by no means assured and both the State and 
AFSCME could reasonably envision rejection of the revised SEBAC Agreement or the job 
security/wage package option. In either case, the successor NP-4 agreement would have to be 
established through the interest arbitration process. Indeed the evidence supports a conclusion 
that the arbitration process would timely proceed11 in the event of rejection of ratification by the 
bargaining unit, SEBAC’s membership, or the State legislature. There is nothing in the record 
before us to establish that the State and AFSCME had reached agreement during this time period 
on the terms of a successor agreement independent of the SEBAC agreements and so we overrule 
NCEU’s claim that the interest arbitration at issue was a sham.   
 
 Finally, we note that to the extent that NCEU claims that the existence of a tentative 
successor agreement is grounds for finding interest arbitration proceedings to not be “in 
progress” pending ratification for purpose of the interest arbitration rule, we find such claim to 
be without merit.  Ratification is as integral to the collective bargaining process as are 
negotiation sessions and we view both as indicia that the arbitration process is in progress.  See 
Town of Hamden, Decision No. 4182 (2006).   

                                                 
 
10 Section IV of the SEBAC Agreement affords each State bargaining unit the option of a successor agreement 
incorporating a specific wage package and certain job security (no-layoff) terms.   
 
11  Until the revised SEBAC Agreement was deemed approved by the legislature pursuant to Public Act 11-1§11(a) 
AFSCME was unwilling to cancel the September 15, 2011 arbitration hearing and avoid the arbitrator’s cancellation 
fee.  
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ORDER 

 
 Pursuant to the power vested in the Connecticut State Board of Labor Relations by the 
State Employee Relations Act, it is hereby 
 
 ORDERED that the petition filed herein be and the same hereby is, DISMISSED. 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
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Attorney J. William Gagne, Jr. 
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Attorney Robert J. Krzys 
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Linda Yelmini, Director 
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