
 
 

STATE OF CONNECTICUT 
LABOR DEPARTMENT 

 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
 

IN THE MATTER OF 
 
TOWN OF WESTON  
        DECISION NO.  4568    
-AND- 
        DECEMBER 7, 2011 
LOCAL 1303-041 AND LOCAL 1303-212, 
COUNCIL 4, AFSCME, AFL-CIO 
 
Case Nos.  MPP-28,439 
       MPP-28,440 
 
A P P E A R A N C E S: 
 
Attorney Courtney A. George 
for the Town 
 
Attorney J. William Gagne, Jr. 
for the Union 
 

DECISION AND DISMISSAL OF COMPLAINT 
 
 On March 16, 2010 Locals 1303-041 and 1303-212, Council 4, AFSCME, AFL-CIO 
(collectively the Union) filed complaints with the Connecticut State Board of Labor Relations 
(the Labor Board) alleging that the Town of Weston (the Town) violated the Municipal 
Employee Relations Act (the Act) by refusing to treat February 10, 2010, a gubernatorial 
declared Day of Mourning, as a collectively bargained holiday.  On March 24, 2010 the Town 
filed answers to the Union’s complaints.   
 
 After the requisite preliminary steps had been taken the cases were consolidated, the 
parties entered into a partial stipulation of facts and exhibits, and the matter came before the 
Labor Board for a hearing on March 7, 2011.  All parties appeared, were represented, and were 
allowed to present evidence, examine and cross-examine witnesses, and make argument.  The 
parties filed post-hearing briefs on May 13, 2011.  Based on the entire record, we make the 
following findings of fact and conclusions of law and we dismiss the complaint. 
 



FINDINGS OF FACT 
 
 
1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all times 
material has been the exclusive bargaining representative of a bargaining unit (Highway Unit) 
consisting of certain employees in the Town’s Highway Department and a bargaining unit 
consisting of emergency telecommunicators (Dispatch Unit).   
 
3. The Town and the Union are parties to a collective bargaining agreement as to the 
Highway Unit (Ex. 7) with effective dates of July 1, 2009 through June 30, 2010 and which 
provides, in relevant part: 
 

ARTICLE VII 
HOLIDAYS 

 
Section 7.0 

 
The following holidays shall be observed as days off with full pay: 

 
 New Year’s Day . . . 
 

And any day declared a holiday or day of mourning by the President, Governor, First 
Selectman, Board of Selectman, Federal Law or State Law except that in the event of an 
emergency those employees required to work on a day declared a day of mourning will 
receive straight time for the regular eight (8) hours of employment and time and one-half 
for all hours over eight (8) and will be entitled to take a day off at the employee’s option. 
 

4. The holiday benefit language in Article VII of the 2009-2010 Highway Unit agreement is   
consistent with the holiday benefit language of prior Highway Unit collective bargaining 
agreements since 1988. 
 
5. The Town and the Union are parties to a collective bargaining agreement as to the 
Dispatch Union (Ex. 8) with effective dates of July 1, 2009 through June 30, 2010 and which 
provides, in relevant part: 
 

ARTICLE XII 
HOLIDAYS 

 
 . . . 

Section 4.  Any day declared a holiday or day of mourning by the President, the 
Governor, First Selectman, Board of Selectmen or resulting from federal or state law 
shall be observed as a day off with full pay for any dispatcher not scheduled for work on 
that day or any Town employee not working on that day, and shall be paid double-time 
for any dispatcher or Town employee required to work on that day.  Dispatchers who are 
required to work on a holiday which is not a regularly scheduled work day shall receive 
double time plus holiday pay. 
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6. The holiday benefit language in Article XII of the 2009-2010 Dispatch Unit agreement is   
consistent with the holiday benefit language of prior Dispatch Unit collective bargaining 
agreements since 1988. 
  
7. At all times relevant hereto the Highway Unit and Dispatch Unit collective bargaining 
agreements have contained grievance arbitration procedures for resolution of disputes concerning 
interpretation and/or application of said agreements. 
 
8. In 1994 federal government offices were closed during a national day of mourning 
proclaimed by President Clinton upon the death of former President Richard M. Nixon and the 
Town afforded holiday benefits under the Highway Unit and Dispatch Unit collective bargaining 
agreements.   
 
9. On June 11, 2004 federal and state government offices were closed during a day of 
mourning proclaimed by President George W. Bush and Governor John G. Rowland upon the 
death of former President Ronald Reagan and the Town afforded holiday benefits under the 
Highway Unit and Dispatch Unit collective bargaining agreements.  (Exs. 13, 14). 
 
10. On January 2, 2007 federal government offices were closed during a national day of 
mourning proclaimed by President George W. Bush upon the death of former President Gerald 
Ford and the Town afforded holiday benefits under the Highway Unit and Dispatch Unit 
collective bargaining agreements.  (Exs. 15, 16). Governor Jodi M. Rell declared January 2, 2007 
to be a Day of Remembrance and asked citizens to observe a minute of silence at noon, however, 
state government offices were not closed. (Ex. 16). 
 
11. On February 9, 2010 Governor Jodi M. Rell declared February 10, 2010 to be a Day of 
Mourning and asked citizens to observe a moment of silence at 11:00 a.m. for five persons who 
recently died at a power plant explosion in Middletown. State government offices were not 
closed.  (Ex. 11). 
 
11. Highway Unit shop steward Al Porter, (Porter) requested and was denied holiday benefits 
for the February 10, 2010 Day of Mourning.  Porter filed a grievance on or about February 10, 
2010 which was denied by Town Administrator Tom Landry (Landry) on March 2, 2010 and by 
the Town’s Board of Selectmen on April 1, 2010.  (Ex.17). The grievance is pending arbitration. 
 
12. Dispatch Unit president Joe Abruzzi (Abruzzi) requested and was denied holiday benefits 
for the February 10, 2010 Day of Mourning.  Abruzzi filed a grievance on March 1, 2010 which 
was denied by Landry on March 2 and the Board of Selectmen on April 1, 2010.  (Exs.18, 19).  
The grievance is pending arbitration. 
 

CONCLUSIONS OF LAW 
 
1. A unilateral change in a condition of employment involving a mandatory subject of 
bargaining constitutes a refusal to bargain unless the employer proves an adequate defense. 
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2. To serve as the basis of an improper unilateral change a past practice must be clearly 
enunciated and consistent, endure over a reasonable length of time, and be an accepted practice 
by both parties. 
 
3. The Town did not violate the Act by refusing to afford holiday benefits for February 10, 
2010. 
 

DISCUSSION 
 
 In this case the Union contends that the Town violated the Act by refusing to allocate 
holiday benefits for the February 10, 2010 Day of Mourning. The Union argues that the Town’s 
actions are contrary to the collective bargaining agreement and long standing past practice and 
that the Town did not bargain with the Union in accordance with the Act before effecting this 
change. 
 
 The Town responds that in the past the benefits at issue have only been paid when the 
declared holiday or day of mourning is accompanied by closure of federal or state government 
offices.  The Town argues that since Governor Rell did not close state offices on February 10, 
2010, no departure from past practice has occurred and the Union has failed to establish its prima 
facie case.  Based on the entire record before us we agree with the Town.   
 
 At the outset we dismiss the Union’s claims under Section 7-470(a)(2) of the Act which 
prohibits “dominating or interfering with the formation, existence or administration of any 
employee organization.”  This provision is concerned with circumstances where an employer 
inserts itself into the structure or operation of what purports to be a labor organization, thereby 
creating a so-called “company union.”  New Fairfield Board of Education, Decision No. 3327 
(1995).  The Union has not offered any argument in support of such a claim in its brief and since 
the record is devoid of evidence material to such issue we dismiss the Union’s claim under that 
section.   
 
 The Union also argues that the Town’s actions violate its obligation to bargain in good 
faith under 7-470(a)(4) under our unilateral change doctrine.  It is by now well established that 
an employer’s unilateral change in an existing condition of employment involving a mandatory 
subject of bargaining will constitute a refusal to bargain in good faith and a prohibited practice 
unless the employer proves an adequate defense.  New Haven Board of Education, Decision No. 
4539 (2011); Norwalk Third Taxing District, Decision No. 3695 (1999); Bloomfield Board of 
Education, Decision No. 2821 (1990); Greenwich Board of Education, Decision No. 1580 
(1977).  “To establish a unilateral change of a condition of employment, the union must establish 
that the employment practice was ‘clearly enunciated and consistent, [that it] endure[d] over a 
reasonable length of time, and [that it was] an accepted practice by both parties.’”  Board of 
Education of Region 16 v. State Board of Labor Relations. 299 Conn. 63, 79 (2010) (quoting, 
Honulik v Greenwich, 293 Conn. 698, 719 n. 33). 
 
 The parties do not dispute that the holiday benefit at issue is of substantial interest to 
these bargaining units and is a mandatory topic of collective bargaining under Section 7-470(c) 
of the Act.  See Town of Stratford, Decision No. 4562 (2011); Singer Mfg. Co., 24 NLRB 444, 
modified and enforced, 119 F. 2d 131 (7th Cir. 1941).  In assessing whether the Town’s actions 
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violated the Act under our unilateral change doctrine we look first to the parties’ historical 
practice and not, as the Union urges, to the language of the collective bargaining agreement.1   
 
 In each of the three prior instances in which “day of mourning” holiday benefits were 
afforded, state and/or federal governmental offices were closed.  The collective bargaining 
agreements are also consistent with the Town’s characterization of the parties’ practice in that 
the phrase “day of mourning” is immediately preceded by the phrase “any day declared a holiday 
or”2 which is preceded by a list of days on which governmental offices are ordinarily closed.  In 
short, the Union has failed to establish that the Town violated an employment practice that was 
“clearly enunciated and consistent, [that it] endure[d] over a reasonable length of time, and [that 
it was] an accepted practice by both parties.”  Honulik v. Greenwich, supra, 293 Conn. at 719 n. 
33.   
 
 Based on the record before us we conclude that the Union has not made a prima facie 
case that there was a unilateral change to the past practice at issue in violation of the Act and so 
we dismiss the Union’s complaints.   
 

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaints filed herein be, and the same hereby are, DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
      Patricia V. Low 
      Patricia V. Low 
      Board Member 
 
      Wendella Ault Battey 
      Wendella Ault Battey 
      Board Member 
 
      Robert A. Dellapina 
      Robert A. Dellapina 
      Board Member 

                                                 
1 The Labor Board has no jurisdiction to find a prohibited practice in the mere breach of a collective bargaining 
agreement.  Norwich Board of Education, Decision No. 4559 (2011); City of Bridgeport, Decision No. 4416 
(2009).  Contract language is, however, relevant to our assessment because “past practice of the parties is the most 
widely used standard to interpret ambiguous and unclear contract language.”  Elkouri & Elkouri, How Arbitration 
Works, §12.8 (6th ed. 2003).  As such, we will examine the collective bargaining agreement for consistency or 
conflict with the alleged past practice.   
 
2 Viewed in context, use of the disjunctive “or” may be merely a means to emphasize a preceding concept. See State 
v. Fields, 302 Conn. 236, 259 (2011).  In this case the preceding concept is “holiday” which is a “day free from 
work that one may spend at leisure.”  Webster’s II University Dictionary (1988).   

 5



 6

CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 7th day of 
December, 2011 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates       RRR 
15 North Main Street 
West Hartford, CT  06107 
 
Attorney Courtney A. George 
Cohen and Wolf, P.C.       RRR 
1115 Broad Street 
Bridgeport, CT  06604 
 
Attorney Susan Creamer 
Council 4, AFSCME 
444 East Main Street 
New Britain, CT  06051 
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 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 


