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DECISION AND ORDER 
 
 On March 10, 2010 the Windsor Police Department Employees Association (WPDEA or 
the Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Windsor (the Town) had committed practices prohibited by the 
Municipal Employee Relations Act (MERA or the Act) when it unilaterally changed a practice 
for determining departmental seniority at the Town’s police department. 
 
 After the requisite preliminary administrative steps had been taken, the parties entered 
into a partial stipulation of exhibits and the matter came before the Labor Board for a hearing on 
November 5, 2010 and December 9, 2010.  Both parties were represented by counsel, allowed to 
present evidence, examine and cross-examine witnesses, and make argument.  Both parties 
submitted post-hearing briefs on January 31, 2010. 
 
 On the basis of the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 
 



FINDINGS OF FACT 
 
1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all relevant 
times was the exclusive bargaining representative of all uniformed and investigatory police 
officers at the Windsor Police Department (Department) below the rank of Captain. 
 
3.         At all times relevant hereto newly appointed Town police officers attend basic training at 
the Connecticut Police Academy (Academy) pursuant to General Statutes § 7-294d1 and then 
participate in a fourteen week Field Training Officer (FTO) program at the Department before 
receiving final certification from the Police Officer Standards and Training Council (POST).  
 
4. The Town and the Union are parties to a collective bargaining agreement with effective 
dates of July 1, 2008 through June 30, 2012 (Ex. 4) which provides, in relevant part: 
 
    ARTICLE XIII.  PROBATIONARY PERIOD 
 

SECTION 13.1  Probationary Period.  New employees of the Police Department shall 
serve a probationary period of not less than six (6) months and no more than twelve (12) 
months and shall have no seniority rights during this period.  Probationary employees 
have no recourse to any provision of this Agreement in cases of disciplinary action or 
removal. . . . 
 
   ARTICLE XVIII.  SENIORITY 
 
SECTION 18.1  Definition.  The seniority rights of all members of the Department shall 
be based upon length of service and shall be determined from the day such person or 
persons were officially appointed as a regular officer in the Department. . . .  

 
5. Employee conflicts as to choice of work shifts, vacation schedules, and voluntary 
overtime work assignments are resolved on the basis of Department seniority.  Involuntary 
overtime work assignments and layoffs are made on the basis of inverse Department seniority.  
(Ex. 4). 
 
6. Since 1987 there have been instances when the Town has hired multiple persons on the 
same date for the position of police officer.  In each such instance Police Chief Kevin Searles 

                                                 
1 Section 7-294d(5) states, in relevant part:  
 (b)  No person may be employed as a police officer by any law enforcement unit for a period exceeding one 
year unless he has been certified . . .  
 
Section 7-294d(a)(5) states, in relevant part: 
 (5)  . . . all probationary candidates [shall] receive the hours of basic training deemed necessary before 
being eligible for certification . . . 
 
Section 7-294a states, in relevant part: 
 As used in this section and sections 7-294( to 7-294e, inclusive, “academy” means the Connecticut Police 
Academy;  . . . “basic training” means the minimum basic law enforcement training received by a police officer at 
the academy . . . ; “certification” means the issuance by the Police Officer Standards and Training Council to a 
police officer . . . satisfaction of the certification requirements imposed by section 7-294d. . . .  
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(Searles) or his designee informed the new hires that their relative Department seniority would 
be determined by their class rank upon graduation from the Academy. 
 
7. Prior to 2009 the Town determined the relative seniority of officers hired on the same 
date on the basis of Academy graduation class rank. 
 
8. On or about August 28, 2008 the Town hired Joel Morneau (Morneau), Ryan Matthews 
(Matthews), Joshua Amaro (Amaro), and Carmelo Pena (Pena) as police officers and Searles told  
the officers that their relative Department seniority would be determined by their class rank upon 
graduation from the Academy. 
 
9. The officers graduated the Academy after four to five months and in accordance with the 
Department’s practice were assigned badge numbers2 reflecting their relative seniority as 
determined by their Academy class ranks as follows: 
 
 Morneau – Badge No. 113 
 Matthews – Badge No. 114 
 Amaro – Badge No. 115 
 Pena – Badge No. 116 
 
The officers then entered the Department’s FTO program with an anticipated completion day of 
May 23, 2009. 
 
10. In April of 2009 the Town’s budget and potential layoffs of Town employees were 
matters of general concern.  Patrol Division Commander Kelvan Kearse (Kearse) met with 
Union President Scott MacGregor (MacGregor) and discussed the budget crisis and potential 
layoffs and Union concessions.  Kearse stated that Morneau and Matthews were not doing well 
in the FTO program and asked whether the Union would agree to exchange their relative 
seniority for that of Amaro and Pena prior to any layoffs. MacGregor responded that the Union 
was unlikely to agree to such an exchange. 
 
11. At some point prior to May 1, 2009 Kearse informed Morneau and Matthews that their 
FTO performance was unsatisfactory and that they were in danger of termination during their 
probationary period.  Kearse also told them that their FTO program was being extended and that 
their relative Department seniority was being exchanged for that of Amaro and Pena.  Kearse 
also informed Amaro and Pena of the seniority change. 
 
12. Amaro and Pena completed the FTO program on May 23, 2009, Morneau completed the 
FTO program on June 13, 2009, and Matthews left the Town’s employ. 
 
13. At some point  Morneau told his FTO instructor and Union steward Brandon Tyrrell 
(Tyrrell) that Kearse had switched Morneau’s and Amaro’s relative seniority but asked Tyrrell to 
refrain from any action pending completion of Morneau’s probation. 
  
14.       Amaro, Pena, and Morneau completed their probationary period within the meaning of 
Art. XIII of the collective bargaining agreement on August 30, 2009.   

                                                 
2  Numerically lower badge numbers reflect higher Department seniority. 
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14. In October of 2009 Morneau asked Tyrrell whether his seniority could be restored and 
Tyrrell investigated the matter. After contacting Amaro and Pena and obtaining their accounts of 
what occurred, Tyrrell informed MacGregor of the situation in November.   
 
15. On December 11, 2009 Searles, Kearse, MacGregor and several other Union 
representatives met and discussed several issues, including Morneau’s seniority.  At the meeting 
Kearse claimed that relative seniority was established by date of completion of the FTO program 
and Searles stated that Morneau was the first instance in which the officer with a higher 
Academy rank was subject to an FTO extension.  The Union stated that all officers were told at 
the outset that final Academy rank determined relative seniority and asked that Morneau’s 
seniority be restored. 
 
16. The parties met again on February 23, 2010 to discuss pending issues, including 
Morneau’s seniority.  Searles reiterated that the situation was unique and that no past practice 
applied.  Searles offered, however, to restore Morneau’s seniority if Amaro and Pena would 
agree in writing to the change. 
 
17. Amaro and Pena were unwilling to agree to change their relative seniority as to Morneau. 
 
18. As a result of the change to Morneau’s relative seniority Morneau has been assigned to 
less desirable work shifts and has lost substantial overtime work opportunities. 
 

CONCLUSIONS OF LAW 
 
1. Absent an adequate defense, an employer commits an unlawful refusal to bargain and a 
prohibited practice when it unilaterally changes a condition of employment that is a mandatory 
subject of bargaining, absent an adequate defense. 
 
2. To establish a prima facie case of unilateral change, the Complainant must show that 
there existed a fixed practice prior to the alleged change and a clear departure from that practice. 
 
3. The Town violated the Act when it unilaterally changed the practice of determining 
relative seniority of simultaneously hired employees on the basis of Academy class rank. 
 

DISCUSSION 
 
 The Union contends the Town violated Section 7-470(a)(4)3 of the Act under our 
unilateral change doctrine when it changed the seniority of four officers in contravention of the 
long standing practice of determining seniority on the basis of  relative Academy class rank. The 
Town claims that because this was the first time higher ranked officers were required to 
participate in an extended FTO program, there was no applicable fixed practice to observe.  The 
Town also argues that the Union waived its rights by failing to use the collectively bargained 
grievance procedure and/or failing to demand negotiations over the alleged change.  On the basis 

                                                 
3 Section 7-470(a)(4) states in relevant part: 
 Municipal employers or their representatives or agents are prohibited from: . . .(4) refusing to bargain  

collectively in good faith with an employee organization which has been designated in accordance with 
the provisions of said sections as the exclusive representative of employees in an appropriate unit; . . . 
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of the record before us we find that the Town has failed to establish an adequate defense to a 
prima facie case of unilateral change. 
 

It is by now well established that an employer’s unilateral change in an existing condition 
of employment involving a mandatory subject of bargaining will constitute a refusal to bargain in 
good faith and a prohibited practice unless the employer proves an adequate defense.  New 
Haven Board of Education, Decision No. 4539 (2011); Norwalk Third Taxing District, 
Decision No. 3695 (1999); Bloomfield Board of Education, Decision No. 2821 (1990); 
Greenwich Board of Education, Decision No. 1580 (1977).  “To establish a unilateral change of 
a condition of employment, the union must establish that the employment practice was ‘clearly 
enunciated and consistent, [that it] endure[d] over a reasonable length of time, and [that it was] 
an accepted practice by both parties.’”  Board of Education of Region 16 v. State Board of 
Labor Relations. 299 Conn. 63, 79 (2010) (quoting, Honulik v Greenwich, 293 Conn. 698, 719 
n. 33). 
 
 “Seniority is a mandatory subject of bargaining falling within the phrase ‘other conditions 
of employment.’”  City of Norwich (Police), Decision No. 1968, p. 3 (1981) (citing West 
Hartford Education Association v. DeCourcy, 162 Conn. 566, 582 (1972) and quoting General 
Statutes § 7-470(c)4); see U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 403-404 (2002) 
(discussing  importance of collectively bargained seniority systems to employee-management 
relations).  The parties’ collective bargaining agreement reflects an established seniority system 
which governs work shift assignments, vacation scheduling, and distribution of overtime work.  
Although the agreement fails to provide a mechanism for determining relative seniority among 
simultaneously hired employees, it is undisputed that the parties have always openly relied on 
final Academy class rank to address this issue.  We find this reliance to constitute a clearly 
enunciated and consistent employment practice that endured over a reasonable length of time and 
was accepted by both parties.  Since the Town’s redetermination of Morneau’s and Matthews 
seniority departed from this practice, we find the Union has established its prima facie case of 
unlawful unilateral change.   
 
 Turning to the Town’s proffered defenses we note that the record does not support the 
Town’s claim that circumstances in 2009 were unique so as to justify departure from the parties’ 
practice.  In 1990 extended FTO programs were required of two officers yet their seniority 
relative to their lower ranked Academy classmates remained intact.  Relative job performance 
and seniority are ordinarily considered mutually independent concepts in the workplace absent 
an agreement to the contrary.  “Industrial experience is not only reflective of the interests of 
labor and management in the subject matter but is also indicative of the amenability of such 
subjects to the collective bargaining process.”  Fiberboard Paper Products v. NLRB 379 U.S. 
203, 211 (1964).  The Union would understandably expect to negotiate a job performance caveat 
to long-standing seniority rules.  The Town also contends that the Union waived its rights by 
failing to use the grievance procedure and by failing to demand bargaining.  We disagree. 
 

As noted above, the collective bargaining agreement does not provide a means to 
determine relative seniority of employees hired on the same date. Even if we assume a grievance 

                                                 
4 Section 7-470(c) states, in relevant part: 

(c) . . . to bargain collectively is the performance of the mutual obligation of the municipal employer . . . 
and the representative of the employees to meet . . and confer in good faith with respect to wages, hours 
and other conditions of employment . . . 
(emphasis added) 
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procedure existed and encompassed disputes concerning application and interpretation of the 
collective bargaining agreement, a waiver of the right to bargain cannot be based on the lack of a 
grievance where the contract is silent on the substantive issue involved.  Nor is City of New 
London, Decision No. 2411 (1985) applicable as the Town urges.  The doctrines of post arbitral 
deferral and res judicata are inapplicable where the employer is unable to establish that a 
grievance was or should have been filed. 
 
 The Town’s claim that Union waiver may be based on a failure to demand bargaining is 
more troublesome.  Norwich v. Norwich Fire Fighters, 173 Conn. 210 (1977) holds that a 
failure to demand bargaining may constitute waiver where the totality of circumstances includes 
reasonable notice to the union and an opportunity to negotiate: 
 

 [A]lthough the employer has an initial duty to propose bargaining about a change 
he wishes to make (concerning a mandatory subject of bargaining) his conduct is to be 
judged in its entirety and in context as of the time the complaint is filed.  If the employer 
announces the change without proposing it for negotiation at the onset, this does not free 
the union of a duty on its part to propose bargaining where there is full notice and a 
reasonable opportunity to do so.  And if thereafter the change is implemented without 
bargaining neither party can fault the other for the lack of negotiation. 

 
City of New Haven, Decision No. 1558 pp 7-8 (1977), aff’d, New Haven Police Local 530 et al 
v. Board of Labor Relations, Superior Court, judicial district of New Haven, Dkt. No. 114240L 
(October 2, 1978).  The opportunity to bargain must, however, be assessed in the context of an 
employer’s unilateral implementation of the change at issue.   
 

In the absence of full notice and a reasonable opportunity to request bargaining before a 
unilateral change, City of Norwich does not provide a basis for waiver where a union 
deigns to request bargaining after the change has been implemented.  At that point it is 
proper for the union to file a complaint with this Board to seek an order restoring the 
status quo as it existed before the unilateral change.   . . . Where the employer has skewed 
the balance of bargaining advantage by illegally changing the status quo, the union is 
justified in declining to negotiate until that balance has been restored. 

 
Norwalk Board of Education, Decision No. 6690 p. 7 (1983)(emphasis in original, citations 
omitted).   We have long recognized that a union has no obligation to demand bargaining when 
faced with a fait accompli.  Windsor Board of Education, Decision No. 4555 (2011)  Town of 
Newtown, Decision No. 4112 (2006); Town of Trumbull, Decision No. 3928 (2003); East 
Hartford Housing Authority, Decision No. 3733(1999); Town of Farmington, Decision No. 
3237 (1994); Thomaston Board of Education, Decision No. 3008 (1992); City of Willimantic, 
Decision No. 1321 (1975).   
 
 Consideration of the totality of circumstances does not support a conclusion of waiver in 
this case.  We credit MacGregor’s testimony that he clearly refused Kearse’s proposal to swap 
seniority rankings and that he was unaware of the Town’s action until November when it had 
been a fait accompli for six months.  It would be unfair and naive to impute Morneau’s 
knowledge to MacGregor given the pendency of Morneau’s probationary period and Kearse’s 
stated reasons for extending Morneau’s FTO period.  Even if MacGregor had been immediately 
informed of the exchange the Union’s leverage was already skewed by the fait accompli and the 
Union’s credibility diminished, particularly as to Amaro and Pena.   
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 Turning to the issue of remedy we find that traditional make-whole relief would best 
effectuate the policies of the Act.  The Town argues that any relief should only be prospective 
because MacGregor purportedly knew of the change at the outset, Morneau failed to file a 
grievance, and further delays were occasioned by the parties’ attempts to negotiate a settlement. 
As set forth above, we do not agree with the Town as to the timing of notice to MacGregor or 
Morneau’s access to the grievance procedure.  To the extent that the Town would condition 
resolution of a labor dispute between itself and the recognized representative of a bargaining unit 
on the acquiescence of certain members of that unit, the Town is estopped from reliance on 
resulting delays.   
 

ORDER 
 

 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the Town of Windsor: 
 

I. Cease and desist from determining relative seniority among employees hired on 
the same day on any basis other than final Academy class rank. 
 
II. Take the following affirmative actions which we find will effectuate the purposes 
of the Act: 
 

A. Restore the seniority of Joel Morneau relative to Joshua Amaro and 
Carmelo Pena to that which existed immediately upon Academy graduation. 
 
B. Pay Joel Morneau those amounts Morneau would have earned through 
either overtime work (Art. VIII) or private jobs (Art. XII) had Morneau retained 
his seniority as existed immediately upon Academy graduation less any amounts 
Morneau did earn by performing such work during the same period of time. 

  
C. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of the Decision and Order in its 
entirety. 

 
D. Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty 
(30) days of receipt of the Decision and Order of the steps taken the Town of 
Windsor to comply herewith. 
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CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Robert A. Dellapina 
     Robert A. Dellapina 
     Board Member 
       
 
      
 
 
 
   

 8



 9

CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 2nd  
day of November, 2011 to the following: 
 
 
Attorney Stephen F. McEleney 
McEleney & McGrail     RRR 
20 Church Street 
Hartford, CT  06103 
 
Attorney Kevin Deneen 
O’Malley, Deneen, Leary,     RRR 
  Messina & Oswecki 
20 Maple Aveneu 
Windsor, CT  06095 
 
 
 ______________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
 


