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DECISION, DISMISSAL OF COMPLAINTS, AND ORDER 

  
Five Complaints were filed with the Connecticut State Board of Labor Relations (the 

Labor Board) alleging that certain boards of education violated §10-153e(b)(4) by entering into 
agreements with the Project Opening Doors (PODS) as follows: 
 
 DATE    COMPLAINANT                     RESPONDENT 
 
8/10/09 Windsor Education Association   Windsor Board of Education  
  (WEA)       (Windsor BOE) 
 
08/25/09 Windsor Locks Teachers Association  Windsor Locks Board of Education 
                         (WLTA)     (Windsor Locks BOE) 
 
09/22/09 Regional District Eleven Education  Regional District Eleven Board of 
              Association (RDEEA)    Education (District Eleven BOE) 
 
09/23/09 Education Association of Plainville  Plainville Board of Education 
  (EAP)      (Plainville BOE) 
 
12/28/09 Windham Federation of Teachers  Windham Board of Education 
  Local 1577, AFT-CT, AFT   (Windham BOE) 
  AFL-CIO  (WFT) 
The cases were consolidated by notices dated October 14, 2009, December 10, 2009, and 
February 3, 2010.   
 

After the requisite preliminary administrative steps had been taken, the parties entered 
into partial stipulations of facts and exhibits and the matters came before the Labor Board for a 
hearing on January 27, 2010, May 12, 2010, May 13, 2010, May 20, 2010 and July 30, 2010. All 
parties appeared, were represented, and were allowed to introduce evidence, examine and cross-
examine witnesses, and make argument. All parties filed post-hearing briefs, the last of which 
was received on January 14, 2011, and reply briefs, the last of which was received on April 5, 
2011. 
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FINDINGS OF FACT 
 
I. GENERAL BACKGROUND 
 
1. The Windsor BOE, Plainville BOE, Regional Eleven BOE, Windsor Locks BOE, and 
Windham BOE are local or regional boards of education within the meaning of the School Board 
Teacher Negotiation Act (the Act). 
 
2. The WEA, WLTA, PEA, RDEEA, and WFT are bargaining representatives for 
bargaining units that include certified teachers employed by respondent boards of education. 
 
3. The respondent boards of education offer advanced placement (AP) programs for eligible 
high school students which allow student participation in higher level courses, some of which are 
afforded college credits.  (Ex. 3). 
 
4. The National Math and Science initiative (NMSI) is a nonprofit organization that seeks to 
expand programs in math and science education. 
 
5. On September 6, 2007 the NMSI awarded grant money to create Project Opening Doors 
(POD), a non-profit corporation that coordinates the planning, funding, implementation and 
management of certain programs in Connecticut schools.  (Exs. 3, 12 – 12f).  These include the 
Advanced Placement Teacher Training and Incentive Program (APTIP) which, among other 
things, provides money stipends and salary supplements for certain AP and pre-AP teachers and 
money bonuses to such teachers depending on student exam performance.  (Exs. 12 – 12f). 
 
6. POD and NMSI consider the teacher incentive payments to be critical core components 
of APTIP which are not subject to modification or negotiation. 
 
7. At all time relevant hereto Joseph Andre Camille Vautour (Vautour) has been the 
president of POD. 
 
8. Three interest arbitration awards issued addressing proposed POD teacher incentive 
payment programs, Stamford Board of Education and Stamford Education Association, Conn. 
Dept. of Education (November 17, 2008); Waterbury Board of Education and Waterbury 
Teachers Association, Conn. Dept. of Education (April 2, 2009); Coventry Board of Education 
and Education Association of Coventry, Conn. Dept. of Education (May 20, 2009).  All three 
awarded the last best offers1 of the boards of education which were largely identical and worded 
as follows: 
  

Incentive payments by Project Opening Doors made directly to participating teachers is 
a decision made by Project Opening Doors.  [Such incentive payments shall not be     
determined by or made by the [Board of Education.] 

 
(Exs.  13, 13a, 13b) 
 

                                                 
1 See General Statutes §10-153f§(c)(4) which states in relevant part: 

“The parties shall submit to the arbitrators . . . their respective positions on each individual issue in dispute 
in the form of a last best offer. . . .” 
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9.          At all times relevant hereto the Connecticut Education Association (CEA) has existed in 
Connecticut and its affiliates include the Stamford Education Association, the Waterbury 
Teachers Association, the WEA, the WLTA, the RDEEA and the EAP. 
   
 
10.        The Respondent boards of education and complainant unions are parties to collective 
bargaining agreements which, among other things, provide for grievance arbitration of 
unresolved disputes concerning application and/or interpretation of said agreements. (Exs. 11b, 
11c, 11d, 11e, 11f) 
 
 
II. SPECIFIC CASES 
 
 A. WINDSOR 
 
1. At all times relevant hereto Leonard Vann (Vann) was the WEA president and Dr. 
Elizabeth Feser (Feser) was the Windsor BOE superintendent.  (Ex. 6). 
 
2. On November 13, 2006 the Windsor BOE and the WTA executed a collective bargaining 
agreement (Ex. 11b) with effective dates of July 1, 2007 through June 30, 2010 that contains the 
following relevant provisions: 
 
. . . 
 
 21.1.  The salaries of all persons covered by this Agreement are set forth in Appendix 
 A-1 and A-2 which are attached hereto and made a part of this Agreement. 
 
. . . 
 

23.1  The basic work year covered by the Teachers’ Salary Schedule of all members of 
the group may include a maximum of fifty hours for athletic and intramural coaching and 
Extracurricular pupil advisory and supervisory assignments outside the basic teaching 
day, except that in accordance with Appendix A-3, III, extra compensation shall be paid 
for specially assigned evening and non-school day duties relating to athletic, 
extracurricular and student social or cultural activities. 

 
. . . 
 

29.1  This Agreement shall not be altered, amended, or changed unless agreed by the 
parties hereto which agreement shall be in writing signed by both the Board and the 
Association.  Any amendment shall be appended hereto and made a part thereof. 

 
. . . 
 
3. By letter2 dated December 11, 2008 Vann wrote Feser concerning POD alleging that it 
subverted collective bargaining and that it had resulted in costly and unnecessary interest 

                                                 
2  The letter was drafted by CEA personnel and verbatim versions were sent by other affiliate representatives to 
school board officials in this case. 
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arbitrations elsewhere.  Vann asked that he be notified of any communications between the 
Windsor POE and POD.  At the time Feser received Vann’s letter she had not heard of POD.  
(Ex. 6a). 
 
4. In early March, 2009 Feser told Vann that the Windsor BOE was considering 
participation in POD and Vann responded by referencing his letter of December 11.  (Ex. 6). 
 
5. On March 26, 2009 Vann and WEA negotiations committee chairperson Nancy Field 
(Field) met with Feser and discussed the POD program.  Feser indicated that the Windsor BOE 
would be applying for the POD program and Vann indicated that it may need to have an 
agreement with the WEA.  The parties were unable to reach agreement on POD and at the 
conclusion of the meeting Vann stated “you do what you need to do, we’ll do what we need to 
do”.  (Ex. 6). 
 
6. At no time during the meeting of March 16, 2009 or before or after said meeting did the 
WEA demand to bargain over the terms of the POD program that related to mandatory subjects 
of collective bargaining.  (Ex. 6). 
 
7. On June 1, 2009, Dr. Feser signed a contract with POD accepting the program in 
accordance with its terms.  On June 18, 2009, Dr. Feser notified the Windsor Board of Education 
at its public meeting that she had accepted the POD grant on behalf of the Windsor BOE.  (Ex. 6, 
12). 
 
8. At the request of the WEA, on July 30, 2009 Vann and Field met with Milo Peck (Peck), 
president of the Windsor BOE.  Vann expressed concern over POD and what he felt amounted to 
separate contracts between POD and teachers.  Peck responded that the Windsor BOE had 
already agreed to POD and could not change its terms.  (Ex. 6). 
 
9. On August 10, 2009 the WEA filed the instant complaint with the Labor Board.  (Ex. 
2B). 
 
10. In August, 2009 the WEA and the Windsor BOE commenced negotiations for a successor 
collective bargaining agreement.  Neither party made any proposals concerning any aspect of 
POD.  The parties reached a voluntary agreement on a successor agreement in October 2009. 
 
B. WINDSOR LOCKS 
 
1. At all times relevant hereto Joseph Zawawi (Zawawi) was a CEA staff representative 
assigned to service the WLTA, Jeanne Russo was the president of the WLTA, and Dr. Gregory 
Little (Little) was the Windsor Locks BOE superintendent.  (Ex. 7). 
 
2. The WLTA and the Windsor Locks BOE are parties to a collective bargaining agreement 
(Ex. 11c) with effective dates of July 1, 2006 through June 30, 2010 that provides in relevant 
part: 
 

ARTICLE 34 
STAFF SALARIES 
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The salaries of all teachers covered by the Agreement are set forth in the appendices 
which are attached hereto and made a part of this Agreement. The indicated increments 
are granted for continuing satisfactory service. 

 
3. By letter3 dated January 4, 2009 Russo wrote Little concerning POD.  (Ex. 7A). 
 
4. By correspondence dated January 6, 2009 Vautour sent Little information concerning 
POD and inviting Windsor Locks BOE participation.  (Ex. 7B). 
 
5. On May 5, 2009 Little notified Russo that he was adding a POD presentation by Vautour 
to the Windsor Locks BOE meeting agenda for May 7, 2009.  (Ex. 7c).  Russo and Zawawi 
attended the May 7 meeting and Vautour made an extensive PowerPoint presentation. 
 
6. On or about June 5, 2009 Little sent Vautour an application by the Windsor Locks BOE 
for participation in POD. (Ex. 7g).  On June 12, 2009 Zawawi requested a copy of the 
application materials and any letter of acceptance by POD or signed agreement stating the terms 
of the program.  (Ex. 7i).  Little provided all existing materials in June of 2009.  (Ex. 7). 
 
7. On July 6, 2009 Little received a POD acceptance letter from Vautour and on July 8, 
2009 Little informed the Windsor Locks BOE of the acceptance at a scheduled BOE meeting.  
(Ex. 7k-7l). 
 
8. On July 8, 2009 the Windsor Locks BOE entered into an agreement with POD.  (Ex. 
7m4). 
 
9. No teacher is required to participate in POD, either as a condition of employment or as a 
condition of teaching AP courses.  (Ex. 7). 
 
10. Neither CEA nor WLTA demanded bargaining over POD.  CEA has declined an offer by 
the Windsor Locks BOE to bargain any impacts occasioned by POD.  (Ex. 7).   
 
11. Neither CEA nor WLTA has filed any grievance over POD.  (Ex. 7) 
 
C. REGIONAL DISTRICT ELEVEN 
 
1. At all times relevant hereto Stefan Ozga (Ozga) was a CEA staff representative assigned 
to service the RDEEA, John Jendrewski (Jendrewski) was the RDEEA president, and Kenneth 
Henrici (Henrici) was the District Eleven BOE superintendant.  (Ex. 9). 
 
2. The RDEEA and the District Eleven BOE were parties to a collective bargaining 
agreement (Ex. 11e) with effective dates of July 1, 2008 through June 30, 2011 that provides in 
relevant part: 
 

ARTICLE 12 
SALARIES 

                                                 
3 Russo’s letter repeats verbatim the language used in WEA president Vann’s December 11, 2008 letter to Windsor 
BOE superintendent Feser.  Compare Exs. 6a and 7a. 
4 Exhibit 7m is a Letter of Agreement which appears to have been signed by Little on June 8, 2009.  The parties 
have stipulated, however, that the agreement was entered into on July 8, 2009.  (Ex. 7). 
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 A. The salaries of all teachers covered by this Agreement are set forth in Appendix I 
 which is attached hereto and made a part of this Agreement. 

 
3. Prior to April 2, 2009 Henrici advised Jendrewski that the Regional District Eleven BOE 
intended to become a part of the POD program.  (Ex. 9).  
 
4. Ozga had been aware of POD since March or April of 2009 and when he learned in early  
April that POD had approached the Regional District Eleven BOE he advised Jendrowski to take 
no action because a valid collective bargaining agreement was in place. 
 
5. On April 2, 2009 Henrici sent POD an application by the regional District Eleven BOE 
for participation in POD.  (Ex. 9B). 
 
6. On June 2, 2009 the Regional District Eleven BOE entered into an agreement (Ex. 9A) 
with POD which Jendrewski became aware of later that month. 
 
7. By complaint dated September 18, 2009 and filed with the Labor Board the RDEEA 
alleged that by entering into the agreement with POD the Regional District Eleven BOE violated 
the Act. (Ex. 2E). 
 
8. On September 21, 2009 Jendrewski requested information concerning POD which 
information Henrici immediately provided.  (Ex. 9). 
 
9. Neither CEA nor the RDEEA has demanded bargaining over POD. 
 
10. The RDEEA has not filed any grievances concerning the POD program.  (Ex. 9). 
 
D. PLAINVILLE 
 
1. At all times relevant hereto Edward Dickman (Dickman) was the president of the EAP 
and Dr. Kathleen Binkowski (Binkowski) was the superintendent of the Plainville BOE. (Ex. 8). 
 
2. The EAP and the Plainville BOE are parties to a collective bargaining agreement (Ex. 
11d) with effective dates of July 1, 2007 through June 30, 2010 that provides in relevant part: 
 

ARTICLE 34 
STAFF SALARIES 

 
A. The salaries of all teachers covered by this Agreement are set forth in the 

Appendices which are attached hereto and made a part of the Agreement. . . . 
  
 

ARTICLE 41 
EXTRA PAY FOR EXTRA DUTY 

 
Extra duty for which extra compensation shall be paid and the amounts of such 
compensation are set forth in Appendix which is attached hereto and made a part of this 
Agreement. 
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. . .  
 

ARTICLE 50 
AMENDMENT 

 
This Agreement shall not be altered, amended, or changed except in writing, signed by 
both the Board and the E.A. P., which amendment shall be appended hereto and become 
a part hereof. 

 
3. By correspondence dated January 5, 2009, Dickman sent Binkowski a letter5 concerning 
POD.  (Ex. 8a). 
 
4. In January or February of 2009 Binkowski submitted an application for participation in 
POD and on February 23, 2009 POD conducted a “site visit” pursuant to the application.  (Ex. 
8d) 
 
5. Both before and after submission of the POD application, Plainville BOE representatives 
had more than one meeting with Dickman.  During some of these meetings Dickman and 
Binkowski discussed participation by the Plainville BOE in the proposed POD programs. 
 
6. On June 1, 2009 Vautour made a presentation on POD at a special meeting of the 
Plainville BOE and at its June 8, 2009 regular meeting the Plainville BOE authorized 
participation in POD.  On June 9, 2008 Binkowski signed a Letter of Agreement with POD.  
(Exs. 8c, 12d). 
 
7. On September 22, 2009, the Association filed a prohibited practice complaint with the 
Labor Board concerning POD participation by the Plainville BOE.  (Ex. 2d). 
 
8. On November 9, 2009 the Plainville BOE offered to bargain with the Association over 
the impact of its decision to enter the agreement with POD.  The EAP refused this offer. 
 
9. The EAP has not filed a grievance contesting Plainville BOE participation in POD. 
 
E. WINDHAM 
 
1. At all times relevant hereto William Skoog (Skoog) was the president and Sydney Gilbey 
(Gilbey) was the treasurer of the WFT.  (Exs. 10, 11f). 
 
2. At all times relevant hereto Ms. Doreen Fuller (Fuller) was the Windham BOE 
superintendent.  (Ex. 10). 
 
3. On June 11, 2008 the Windham BOE and the WFT executed a collective bargaining 
agreement (Ex. 11f) with effective dates of September 1, 2008 to August 31, 2011 that contains 
the following relevant provisions: 

 

                                                 
5 Dickman’s letter repeats verbatim the language use by WEA president Vann in his December 11, 2008 letter to 
Windsor BOE superintendent Feser.  Compare Ex. 6a and 8a. 
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ARTICLE XX 
DURATION AND SAVING CLAUSE 

 
 

20.1  . . . The contract may be amended or modified by the mutual agreement of the 
parties, although it is recognized that neither party has any obligation to negotiate 

 such an amendment or modification, during the life of the agreement hereof.  In 
the event the Board considers changes in working conditions or salaries not 
encompassed in this Agreement, the Union shall upon request be given an 
opportunity for discussion with the Board or its representatives prior to any final 
action on the proposed change. 

 
 . . .  

APPENDIX SCHEDULE A-1 
SALARY SCHEDULE 2008 – 2009 

 
. . .  

 
SALARY SCHEDULE 2009 – 2010 

 
. . .  

 
SALARY SCHEDULE 2010 – 2011 

 
. . . 

4. Fuller first heard of POD at meetings with Connecticut Business and Industry 
Association (CBIA) representatives and Fuller submitted an application to POD for participation 
in the program by the Windham BOE.  (Ex. 10). 
 
5. As part of the application process bargaining unit members completed questionnaires and 
communicated with POD representatives during a so-called “site visit.”  (Ex. 10). 
 
6. On May 22, 2009 the Windham BOE entered into an agreement with POD when Fuller 
executed a Letter of Agreement on its behalf.  (Ex. 12F). 
 
7. The Windham BOE did not afford the WFT advance notice of its intent to enter the POD 
agreement. 
 
8. Gilbey first became aware of the POD agreement on November 24, 2009 at the WTF’s 
monthly meeting with Fuller when Fuller disclosed that the POD agreement had been in place 
since May. 
 
9. On December 28, 2009 the WTF filed its complaint with the Labor Board concerning the 
POD agreement.  (Ex. 2f). 
 
10. The WTF has not filed any grievance over POD nor has it demanded to bargain over the 
matter.  (Ex. 10). 
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11. The Windham BOE serves a community that is relatively poor and has a substantial 
minority population.  (Exs. 10, 10c). 
 
 

CONCLUSIONS OF LAW 
 
1. Programs which provide for payment of financial incentives to teachers based on student 
performance are mandatory topics of collective bargaining under the Act. 
 
2. Absent an adequate defense, an employing board of education commits an unlawful 
refusal to bargain and a prohibited practice when it unilaterally implements a change in 
conditions of employment involving a mandatory topic during the term of a collective bargaining 
agreement. 
 
3. The CEA affiliated complainants waived their rights to bargain regarding implementation 
of POD. 
 
4. The Windham BOE committed a violation of the Act when it unilaterally implemented 
POD without notice to or bargaining with the WTF. 
 

DISCUSSION 
 
 In these consolidated cases the CEA affiliates claim that the respondent boards of 
education repudiated valid collective bargaining agreements as well as unilaterally changed 
conditions of employment involving mandatory topics when they implemented POD programs.  
The WFT relies only on this latter theory.  The respondent boards of education uniformly argue 
that the unions waived their rights to object to POD and deny that these facts meet our standard 
for repudiation.  We agree with respondents that the record does not support the repudiations 
alleged but does support a finding of waiver by the CEA affiliates of any right to object to the 
unilateral changes at issue.  We do not find, however, that the Windham BOE can avail itself of a 
waiver defense and so we afford the WFT relief for the following reasons. 

 “Under §10-153e(b)(4), regional boards of education are prohibited from ‘refusing to 
negotiate in good faith with the employees’ bargaining agent or representative which has been 
designated or elected as the exclusive representative in an appropriate unit in accordance with the 
provisions of said sections. . . ’” Board of Education of Region 16 v. State Board of Labor 
Relations, 299 Conn. 63, 72-73(2010)(quoting General Statutes §10-153e(b)(4). General Statutes 
§10-153d(b) imposes “the duty to negotiate with respect to salaries, hours and other conditions 
of employment . . .”  See West Hartford Education Association v. DeCourcy, 162 Conn. 566, 
575-576 (1972). 
   

We have consistently held that an employer’s unilateral change in the conditions 
of employment involving a mandatory subject of bargaining made during the term of a                 
collective bargaining agreement will constitute an illegal refusal to bargain and a 
prohibited practice unless the employer establishes an appropriate defense . . .A change 
may be incidental to management decisions which themselves are not subject to 
bargaining.  In [West Hartford Education Association v. DeCourcy, supra], our Supreme  
Court determined that boards of education have the right to determine educational policy 
and unilaterally implement such policy decision, but where this implementation impinges 
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in some substantial way upon a major term or condition of employment, there arises a 
duty to bargain the impact. 

 
Bloomfield Board of Education, Decision No. 2821 (1990), see also, New Canaan Board of 
Education, Decision No. 2400 (1985) (holding length of school day not mandatory topic but 
additional compensation for increase in school day subject to negotiation). 
 
 The respondent boards of education do not dispute that POD has been implemented or 
that it involves a mandatory subject of collective bargaining.  The monetary stipends, bonuses, 
and salary supplements are clearly “salaries” within the meaning of §10-153d(b) of the Act.  It is 
immaterial that teacher participation in POD is voluntary or that POD funds these incentives.  
POD compensation is for regular teacher work and is available only where a board of education 
is signatory to a POD Letter of Agreement.  Noting that the unions have made prima facie cases 
of a unilateral change involving a mandatory topic we turn to the respondent boards who claim 
entitlement to the defense of waiver. 
 
 Our analysis begins with Norwich v. Norwich Fire Fighters, 173 Conn. 210 (1977), in 
which the Connecticut Supreme Court held that a union waived its right to object to a unilateral 
change in the method of pension calculation when it chose to immediately attack the employer’s 
action through grievance arbitration rather than by prohibited complaint or through 
counterproposals at successor contract negotiations.  The court reasoned that the union’s failure 
to demand bargaining amounted to waiver given the totality of circumstances which included the 
reasonable notice to the union and an opportunity to negotiate the matter. Id. 173 Conn. at 219.  
We summarized that reasoning in City of New Haven, Decision No. 1558 (1977), aff’d, New 
Haven Police Local 530 et al v. Board of Labor Relations, Superior Court, judicial district of 
New Haven, Dkt. No. 114240L (October 2, 1978): 
 

[A]lthough the employer has an initial duty to propose bargaining about a change he 
wishes to make (concerning a mandatory subject of bargaining) his conduct is to be 
judged in its entirety and in context as of the time the complaint is filed.  If the employer 
announces the change without proposing it for negotiation at the onset, this does not free 
the union of a duty on its part to propose bargaining where there is full notice and a 
reasonable opportunity to do so.  And if thereafter the change is implemented without 
bargaining neither party can fault the other for the lack of negotiation. 
 

Id. at pp 7-8.  The Labor Board has since found waiver where a demand to bargain was lacking 
despite notice and an opportunity to make such demand.  Town of Tolland, Decision No. 4316 
(2008); Town of Greenwich, Decision No. 3781 (2000); City of Danbury, Decision No. 3574 
(1993); State of Connecticut DOC, Decision No. 3631 (1998); City of Torrington, Decision No. 
3345 (1995); City of Milford, Decision No. 2187 (1983). 
 
 We have also held, however, that the existence of an opportunity to bargain must be 
assessed in the context of an employer’s unilateral implementation of the change at issue. 
 

In the absence of full notice and a reasonable opportunity to request bargaining before a 
unilateral change, City of Norwich does not provide a basis for waiver where a union 
deigns to request bargaining after the change has been implemented.  At that point it is 
proper for the union to file a complaint with this Board to seek and order restoring the 
status quo as it existed before the unilateral change.   . . . Where the employer has skewed 
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the balance of bargaining advantage by illegally changing the status quo, the union is 
justified in declining to negotiate until that balance has been restored. 

 
Norwalk Board of Education, Decision No. 6690 p. 7 (1983)(emphasis in original, citations 
omitted).   We have long recognized that a union has no obligation to demand bargaining when 
faced with a fait accompli. Town of Newtown, Decision No. 4112 (2006); Town of Trumbull, 
Decision No. 3928 (2003); East Hartford Housing Authority, Decision No. 3733(1999); Town 
of Farmington, Decision No. 3237 (1994); Thomaston Board of Education, Decision No. 3008 
(1992); City of Willimantic, Decision No. 1321 (1975).  This is consistent with the rule applied 
by our federal counterpart in the private sector.6  
  

Mindful of these principles, it is readily apparent that the WEA, WLTA, and RDEEA 
waived their rights to contest unilateral implementation of POD.  All three unions have stipulated 
that they never demanded negotiations despite the notice and opportunities reflected in the 
record. In response to notice that a POD application would be submitted the WEA president 
stated “you do what you need to do, we’ll do what we need to do”.  Similarly, the WLEA 
president requested and received the employer’s application for POD participation and took no 
action other than to file a complaint months later.  The RDEEA president was afforded several 
months advance notice of the employer’s intent to participate in POD yet no demand to bargain 
was made.  
 
 The PEA’s case is more difficult as the PEA has not stipulated that it failed to demand 
bargaining and neither the PEA nor the Plainville BOE offered any testimony.  The parties did 
stipulate, however, that they discussed POD participation in meetings both before and after the 
Plainville BOE submitted its POD application. Given the burden of proof7 articulated in 
Norwich v. Norwich Fire Fighters, supra, we conclude no demand to bargain was made despit
notice and an opportunity to do so and as such we find waiver here

e 
 also. 

                                                

 
 The totality of circumstances is substantially different with respect to implementation of 
POD by the Windham BOE.  Gilbey credibly testified that she knew nothing of POD until six 
months after Fuller signed the POD Letter of Agreement. The Windham BOE does not appear to 
contest lack of notice to the WFT other than to note that members of the bargaining unit were 
interviewed as part of the POD application process which was discussed at Windham BOE 
public meetings.  These facts do not support the clear and unmistakable waiver the employer 
bears the burden of demonstrating.  See Greater Bridgeport Transit District v. Board of Labor 
Relations, 43 Conn. Supp. 340, 358 (1993), aff’d 232 Conn. 57 (1995)(adopting trial court’s 
memorandum of decision).  Nor does the WFT’s refusal to accept the Windham BOE’s belated 
offer to negotiate change matters.  As noted above, the WFT is well within its rights under the 

 
6 Under federal law when notice is given to a union of a proposed change and it is apparent that the employer has no 
intention of changing its mind, the notice is deemed a fait accompli and the union is relieved of its obligation to 
demand bargaining.  See American Medical Response of Connecticut, Inc. 356 NLRB No. 155, 190 LRRM 1350 
(2011). 
 
7  “A purpose of our labor laws is to create a climate wherein the parties find it mutually advantageous to  
                resolve problems through discussion and negotiation.  The burden is on the complaining party to establish   
                facts demonstrating that the other side has committed a prohibited practice by refusing to bargain in good 
                faith.” 
 
 Norwich v. Norwich Fire Fighters, 173 Conn at 219. 
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Act to decline to negotiate a fait accompli until the status quo has been restored.  Norwalk Board 
of Education, supra. 
 
 The CEA affiliates8 also claim that implementation of POD amounted to repudiation of 
the collective bargaining agreements which provide for exclusive recognition of each affiliate, 
amendment only by written agreement, and specific salary/wage schedules for all bargaining unit 
members, including teachers participating in POD. 
 
 [R]epudiation of a collective bargaining agreement may occur in three circumstances:   

1) where the respondent has taken an action based upon an interpretation of the contract 
and that interpretation is asserted in subjective bad faith by the respondent; 2) where the 
respondent has taken an action based upon an interpretation of the contract and that 
interpretation is wholly frivolous or implausible; and 3) does not involve an interpretation 
of the contract by the respondent nor does the respondent challenge the complainant’s 
interpretation of the contract, but rather it seeks to defend its action on some collateral 
ground which does not rely on an interpretation of the contract, e.g., financial hardship or 
administrative difficulties.  Hartford Board of Education, supra.  See also New Haven 
Board of Education, Decision No. 3356 (1996); Norwich Board of Education, Decision 
No. 2508 (1986). 

 
City of Bridgeport, Decision No. 4478 pp 10-11 (2010).  
 

While the CEA affiliates recognize this standard they limit their arguments to noting that 
the Labor Board must engage in contract interpretation in repudiation cases and to claiming that 
POD compensation violates the various salary provisions of the collective bargaining 
agreements.  As such, we will assume that the second (wholly frivolous or implausible) 
circumstance is being alleged and we will confine our analysis accordingly.   

 
With respect to the second type of repudiation we have noted previously that while 

repudiation is something beyond a mere breach it may be shown by evidence of an unmistakable 
breach of clear and unambiguous language of a contract.  Southington Board of Education, 
Decision No. 1717 (1979).  In determining whether, under the second prong of the repudiation 
analysis, the respondent’s conduct is justified by any plausible interpretation of the contract the 
Labor Board will look to whether or not the respondent’s argument is one that “a reputable 
lawyer might urge with a straight face.”  Town of Plainville, Decision No. 1790 p. 6 (1979). 

 
The respondent boards of education argue that POD is a new program that is neither 

contemplated by nor provided for in the collective bargaining agreements.  Respondents note that 
the agreements do not expressly prohibit dissemination of third party grant funds to certain 
bargaining unit members and it is undisputed no grievance has been filed contesting such 
payments.  While we might find this logic unpersuasive were we assessing the existence of a 
mere breach of contract, such is not our role.  Clearly, the respondent boards of education have 
articulated colorable interpretations of the agreements and so the CEA affiliates repudiation 
claims must fail. 

 

                                                 
8 The WFT does not allege repudiation of the collective bargaining agreement by the Windham BOE and given our 
conclusion as to the unilateral implementation of POD in that workplace there is no need to address an additional 
theory. 
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Turning to the issue of remedy we find that only the WFT is entitled to relief.  The WFT 
asks for restoration of the status quo ante in the form of an order requiring the Windham BOE to 
“cease and desist from any aspect of POD that impacts mandatory topics of bargaining, including 
but not limited to monetary payments to bargaining unit members.”  (Ex. 2f).  The Windham 
BOE asks that relief be limited to a prospective bargaining order given certain “public policy” 
concerns.  More specifically, the Windham BOE argues that it acted reasonably, that POD is 
particularly beneficial to minority and/or impoverished students, and that POD will likely 
emerge from the collective bargaining process unaltered.  We find these arguments unpersuasive 
in light of our precedent and the record before us. 

 
The Windham BOE’s reliance on City of Hartford, Decision No. 3704-A, as a basis for a 

purported public policy limitation on traditional relief is misplaced.  In that case we found 
unlawful subcontracting of bargaining unit work when the municipal employer disbanded its   
redevelopment department and transferred its functions and work to a quasi-public agency the 
employer had recently created.  Noting that we had already afforded make-whole relief to the 
impacted employees9 and that the community was in dire need of redevelopment services, we 
reasoned that a prospective bargaining order would serve public policy, including those policies 
embodied in the Municipal Employee Relations Act.  In the instant case there is no demand for 
make-whole relief and the community will continue to have access to an AP program.  In short, 
we find that protection of the balance of bargaining advantage of the parties outweighs POD as 
unilaterally implemented.   

 
While it may very well be that bargaining and/or interest arbitration proceedings will 

culminate in results similar to those in Stamford, Coventry, and Waterbury we cannot deny the 
WTF relief on the basis of an assessment of bargaining proposals it is not our role to make. 

 
Based on the foregoing, we conclude that there is no violation of the Act by the Windsor 

BOE, the Windsor Locks BOE, the Regional District Eleven BOE, and the Plainville BOE and 
accordingly we dismiss the complaints against these entities.  We also find based on the record 
before us that the Windham BOE violated the Act by unilaterally changing teacher salaries 
and/or conditions of employment through implementation of the POD program and we issue the 
following: 

 

                                                 
9 In City of Hartford, supra, several impacted employees lost work and opportunities for promotion.  In the instant 
case the impacted employees gained work and additional compensation. 
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ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the School Board Teacher Negotiation Act, it is hereby 
 

ORDERED:  
 
A. that the complaints filed herein by the WEA, WLTA, RDEEA, and PEA be, 
and the same hereby are DISMISSED. 

 
 B. that the Windham BOE: 
 

1. Cease and desist from implementing any aspect of POD that impacts 
mandatory topics of collective bargaining, 

 
2. Take the following affirmative steps, which the Board finds will effectuate 
the purposes of the Act: 

 
  A. The Windham BOE shall bargain with the WFT regarding POD. 
 

B. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety. 

 
C. Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 
(30) days of the receipt of this Decision and Order of the steps taken the 
Windham BOE to comply herewith. 

 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Kenneth Leech 
     Kenneth Leech 
     Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the forgoing was mailed postage prepaid this 27th day of 
September, 2011 to the following: 
 
Attorney Thomas B. Mooney 
Shipman & Goodwin      RRR 
One Constitution Plaza 
Hartford, CT  06103 
 
Attorney Stephen M. Sedor 
Durant, Nichols, Houston, Hodgson    RRR 
   & Cortese-Costa 
1057 Broad Street 
Bridgeport, CT  06604 
 
Attorney Christine L. Chinni 
Chinni & Meuser      RRR 
30 Avon Meadow Lane 
Avon, CT  06601 
 
Attorney Floyd J. Dugas 
Berchem, Moses & Devlin     RRR 
75 Broad Street 
Milford, CT  06460 
 
Attorney Christopher P. Hankins 
CEA        RRR 
Capitol Place, Suite 500 
23 Oak Street 
Hartford, CT  06106 
 
Attorney Ronald Cordilico 
CEA        RRR 
Capitol Place, Suite 500 
23 Oak Street 
Hartford, CT  06106 
 
Attorney Brian A. Doyle 
Ferguson & Doyle      RRR 
35 Marshall Road 
Rocky Hill, CT  06067 
 
  _____________________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 


