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DECISION AND DISMISSAL OF COMPLAINT 

 
 On March 11, 2009, the International Brotherhood of Police Officers, Local 731 (the 
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the State of Connecticut, Judicial Branch (the State or Judicial Branch) violated §5-
272 of the State Employee Relations Act (SERA or the Act) by making a unilateral change in the 
terms and conditions of employment when it removed a television from the Hartford Judicial 
District 24-hour lockup facility.  
 

After the requisite preliminary steps had been taken, the parties entered into a partial 
stipulation of facts and exhibits and the matter came before the Labor Board for a hearing on 
October 8, 2009. Both parties appeared, were represented, and were allowed to introduce 
evidence, examine and cross-examine witnesses, and make argument. Both parties filed briefs, 
the last of which was received on January 8, 2010. Based on the entire record before us, we make 
the following findings of fact and conclusions of laws and we dismiss the complaint. 



 
 

 
FINDINGS OF FACT 

 
1.   The State is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and since 
December 1, 2000 and at all relevant times has represented a bargaining unit consisting of all 
Judicial Marshals and Lead Judicial Marshals regularly working twenty or more hours per week 
employed by the Judicial Branch. 
 
3. The Union and the State are parties to a collective bargaining agreement with effective 
dates of July 1, 2007 through June 30, 2010 (Ex. 4) that contains the following relevant 
provision: 

ARTICLE XVI 
Hours of Work 

 
 *** 
 

Section 3.  Meal Periods.  Meal periods shall be one (1) hour. Meal periods shall be 
scheduled close to the middle of a shift, subject to the legitimate operating needs of the 
jurisdiction as determined by officials in charge. Meal periods, shall, except in unusual 
circumstances be considered duty free. Meal periods shall not be counted as work-time. 
(sic) The voluntary omission of a meal period in whole or in part shall not modify the 
starting or leaving time schedule. If an employee is required to work in lieu of a meal 
period, the employee will be compensated at their normal rate of pay.  
 
Section 4.  Rest Periods.  Employees shall be allowed two (2) fifteen (15) minute rest 
periods during the working day, one (1) in each half shift (to be scheduled by the 
supervisor), except that legitimate operational needs may preclude such periods for 
courtroom or other personnel. A rest period commences when the employee ceases work 
at the duty station and ends when the employee resumes work at the duty station. The 
omission of a rest period in whole or in part shall not modify the starting or leaving 
schedule. 
 

4. The State operates thirteen geographically organized judicial districts.  

5. The State operates two 24-hour lockup facilities, one in Hartford and one in New Haven. 
The New Haven 24-hour lockup facility (New Haven facility) is located at One Union Avenue, 
which is also the address of the New Haven Police Department. The Hartford 24-hour lockup 
facility (Hartford facility) is located at 101 Lafayette Street.  
 
6. The Judicial Marshal job description applies to all Judicial Marshals. (Ex. 7). 
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7. The daily job duties of Judicial Marshals assigned to the 24-hour lockup facilities are 
largely distinct from the duties of Judicial Marshals elsewhere.  
 
8. In addition to regular post orders applicable to their respective judicial districts, the 
Hartford and New Haven facilities work under separate sets of post orders specifically governing 
each of the 24-hour lockups. (Exs. 6, 10). 
 
9. The State assumed oversight of all court security, including the 24-hour lockup facilities, 
on December 1, 2000. 
 
10.  In the Hartford facility, there was a television in the Judicial Marshals’ break room. The 
cost for basic cable television services, charged at the business rate, was split amongst the three 
shifts of Judicial Marshals. 
 
11. The break room in the Hartford facility is separated from the actual lockup area and from 
the area accessible to the public by secured doors accessed by a key card. The television in the 
break room is not visible to the public or to inmates housed in the lockup area.  
 
12. There is a marshal station/reception area by the elevator. Visitors with business in this 
area (i.e., attorneys, Department of Correction officers) would be greeted and further directed by 
a Judicial Marshal at the marshal station.  
 
13. Department of Correction officers, in the Hartford facility during daytime hours to 
transport inmates, would sometimes watch the break room television while waiting. 
 
14. There are as many as three supervisors on a given shift in the Hartford facility. It is their 
duty to supervise the Judicial Marshals working under them. 
 
15. At the time the State assumed oversight of the 24-hour lockup facilities, supervisory staff 
at the Hartford facility were aware of the television’s presence and took no action to remove it. 
 
16. Members of upper management frequently visited the Hartford facility. 

17. Judicial Marshal Services’ Program Manager O’Donovan Murphy (Murphy) had been 
aware of the presence of the television in the Hartford facility since around 2002 or 2003. 
 
18. At some point, a complaint was filed by Chief Judicial Marshal Lawrence Callahan 
(Callahan) and the Deputy Chief in the Hartford facility that they believed a Judicial Marshal 
was keeping improper records regarding his/her attendance resulting in additional pay and 
overtime pay for time not worked. A second complaint was then filed that Judicial Marshals had 
been playing dominoes and arguing over the results of the game. An investigation into both 
complaints ensued, and Murphy was given specific instructions by Executive Director of Court 
Operations and Executive Secretary for the Judicial Branch Joseph D’Alesio (D’Alesio) on ways 
to correct the problems. Murphy temporarily removed one of the Hartford facility administrators 
and replaced him with another administrator as a means of evaluating what was actually 
occurring in the facility.  
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19. During conversations between Murphy and D’Alesio regarding these incidents in early 
2009, D’Alesio stated that the Judicial Marshals at the Hartford facility were not to have any 
entertainment items. Murphy mentioned the television. After asking several questions regarding 
the provenance of the television, of which he had heretofore been unaware, D’Alesio ordered it 
to be removed, citing concerns over staff and inmate safety.  
 
20. Murphy visited the Hartford facility and spoke with Callahan and the Deputy Chief and 
relayed D’Alesio’s instructions to remove the games and the television and to change the method 
by which attendance was maintained. Murphy also conducted an assessment of the 
television/break room at the Hartford facility and looked around for an alternative location for 
the television. He also noticed Judicial Marshals watching television at approximately 10:30 am 
but he did not know whether they were on a break.  
 
21. On or about March 5, 2009, several days after Murphy visited the Hartford facility, he 
sent Callahan a memorandum instructing him to remove the television and board games from the 
break room. (Ex. 8). The memorandum read in full:  
 

Please be advised that all televisions that are in the lock-up that were not installed by the 
Judicial Branch for security purposes must be removed, and any cable wires used to 
capture the signal must be secured in a manner that prevents it from being utilized. 
 
Additionally all staff must be informed by written notice that the playing of board games 
or use of other entertainment devices while on duty is strictly prohibited.  
 
Please provide me with written notice when these issues have been addressed. 
    

22. On or about March 5, 2009, management removed the television from the Hartford 
facility without first notifying or bargaining with the Union. 
 
23. Since at least December 1, 2000, no Judicial Marshal has been disciplined for watching 
the television when they were supposed to be working or at any other inappropriate time. 
 
24. There have been two suicides in the Hartford facility, one in or about 2005 and another in 
or about 2007. Both suicides occurred at night.  Judicial Marshal television watching was not a 
factor in either incident. 
 
25. No one outside of the Judicial Marshal Services has ever complained about the presence 
of the television in the Hartford facility break room. 
 
26. At least as of just prior to December 1, 2000 there was a cable television in the break 
room of the New Haven facility. 1 The cable bill for that television was not paid for by the 
Judicial Marshals.  

                                                 
1  Prior to the State assuming responsibility for court security on December 1, 2000 when the County Sheriff system 
was abolished, the Judicial Marshals were classified as Special Deputy Sheriffs.  
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27. Sometime in early March 2001, the State had completed an assessment whereby a team 
of supervisors had looked at each judicial building to assess possible liabilities. One of the 
potential liabilities identified was the television at the New Haven facility. 
 
28. The night before the television was removed from the New Haven facility, the lights were 
off in the break room and the entire staff was watching a movie. Not all of the individuals were 
on their authorized break time. The next day, a memo went out to the supervisor of the New 
Haven facility instructing him to remove the television. The staff was unhappy and the Union 
steward called and complained. However, the Union did not file a grievance or prohibited 
practice charge over the matter.  
    
29. There was a policy in place at the New Haven facility prohibiting Judicial Marshals from 
spending time in the break room when not on scheduled breaks. 
 

CONCLUSIONS OF LAW 

1. The presence of the television in the Hartford facility break room is a mandatory subject 
of bargaining. 
 
2. The State did not violate the Act when it unilaterally removed the television from the 
Hartford facility break room without bargaining with the Union.  
 

DISCUSSION 

The Union alleges in this case that the State violated the Act by unilaterally removing the 
television from the break room of the Hartford facility. The Union argues that employee access 
to a television during break periods for at least nine years creates a substantial condition of 
employment that cannot be changed without first bargaining with the Union.  

 
The State argues that the presence of a television in a break room does not constitute a 

substantial condition of employment and thus does not require bargaining. The State further 
asserts that since there is no television in the nearly identical New Haven facility, the presence of 
a television at the Hartford facility alone cannot constitute a past practice. We agree with the 
State for the following reasons.   

 
 We first must decide whether the existence of a television set in a break room is a 
mandatory subject of bargaining. It is by now well settled that it is a violation of the Act for an 
employer to unilaterally change an existing condition of employment that is a mandatory subject 
of bargaining unless the employer provides an adequate defense.  Norwalk Third Taxing 
District, Decision No. 3695 (1999); Bloomfield Board of Education, Decision No. 3150 (1993); 
City of Stamford, Decision No. 2680 (1988).  In order for a subject to be categorized as a 
condition of employment and, thus, a mandatory subject of bargaining, it must have a material 
effect on employment; a condition of employment does not include those matters which are only 
indirectly, incidentally, or remotely related to employment. City of Groton, Decision No. 4354 
(2008); Town of Windsor, Decision No. 3435 (1996) and cases cited therein. This Board has 
long recognized that there is an overlap between what traditionally are considered managerial 
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functions and what are existing conditions of employment.  To draw the line between mandatory 
subjects and non-mandatory subjects of bargaining, we balance the directness and the depth of 
the item’s impingement on conditions of employment against the extent of the employer’s need 
for unilateral action without negotiation to serve or preserve an important policy decision.  City 
of Groton, supra; Town of Windsor, supra; Town of East Haven, Decision No. 1279 (1975); 
DeCourcy, supra; West Hartford Education Association v. DeCourcy, 162 Conn. 566, 581 
(1972). 
 
 After thoroughly analyzing the matter, we conclude that the existence of a television in 
the Hartford facility break room is a mandatory subject of bargaining. In doing so, we recognize 
that the television at issue here serves no job-related purpose. Rather it exists – and has existed 
with management’s tacit approval for at least nine years – solely for the comfort and 
convenience of the employees. We have previously reached the same conclusion with other so-
called “creature comforts.” See, e.g., Town of Wallingford, Decision No. 3662 (1999) (existence 
of a coffee pot and a kitchen area found to be mandatory subjects of bargaining).   
 

In so finding, we conclude that the record indicates that no safety or security related 
incident has been attributed to the television’s presence, nor did such an incident prompt the 
removal of the television from the Hartford facility. To this point, although there have been two 
suicides over the years at the Hartford facility, neither was attributed to a Judicial Marshal 
watching television or performing any other activity while on break.  Further, the uncontested 
evidence indicated that management personnel (excluding D’Alesio) had been aware of the 
presence of the television in the Hartford facility break room since at least December 2000 and 
had taken no action to remove it prior to the removal in 2009 that prompted this complaint. 
Moreover, the evidence was very clear that Judicial Marshals watch the television only when on 
their contractual break periods and not during working time, and that no Judicial Marshal has 
ever been disciplined for watching the television during work time. By all indications the break 
room television appears to be merely an enjoyable distraction for the Judicial Marshals while on 
duty-free break times. We conclude based on this record that a television in the break room 
constitutes a mandatory subject of bargaining.  

 
We now turn to the question of whether the unilateral removal of the television from the 

Hartford facility break room represents a violation of the Act.  “To establish a unilateral change 
of a condition of employment, the union must establish that the employment practice was 
‘clearly enunciated and consistent, [that it] endure[d] over a reasonable length of time, and [that 
it was] an accepted practice of both parties.’”  Board of Education of Region 16 v. State Board 
of Labor Relations, 299 Conn 63, 73 (2010) (quoting Honulik v. Greenwich, 293 Conn. 698, 
719 n. 33 (2009)).  In Portland Board of Education, Decision No. 1670 (1978) we first reasoned 
that for purposes of our unilateral change doctrine, the employment practice at issue must be 
uniform among all members of “the same bargaining unit . . . [who are] bound by the same 
collective bargaining agreement . . .”  Id. at p. 3.  

  
 In State of Connecticut, Department of Motor Vehicles, Decision No. 3806 (2001) we 
reaffirmed the “unit-wide” rule established in Portland Board of Education, supra as to those 
situations “where one employer deals with one collective bargaining representative with respect 
to one bargaining unit in a single location.”  Id. at p. 4.  Where, however, the bargaining unit 
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encompasses multiple “agencies” of the same employer such as the State, we held that a rigid 
application of the rule in all circumstances would be unreasonable: 
 

 If we were to adhere to the unit-wide practice principle with respect 
 to multi-agency bargaining units, it would be very difficult to  
 establish an unlawful, unilateral change even where a definite, 
 fixed practice existed within an agency. 
 
 Thus, at least where a multi-agency relationship exists and where 
 it is shown that there is a history of differing practices or agree- 
 ments concerning a particular subject among the agencies, we  
 will require that a union prove the existence of a fixed and 
 definite practice in that agency applicable to the bargaining 
 unit in question as part of its prima facie case of unilateral change. 

 
State of Connecticut, Department of Motor Vehicles, supra at p. 4. 

 
 We have declined to require a showing of a unit-wide practice where the work of the 
employees at issue was “so unique” so as to be similar to circumstances existing in multi-agency 
bargaining units.  See, Region 16 Board of Education, Decision No. 4270 p. 11 (2007), rev’d on 
other grounds, reversed on other grounds, Board of Education of Region 16 v. State Board of 
Labor Relations, supra). Where, however, “[n]either the size, organizational scope, nor 
geographic diversity [as] found in SERA units . . . exist to justify a change . . .”  we will require a 
showing that the alleged practice is unit wide.  Winchester Board of Education, Decision No. 
4130 p. 4 (2006); see also, Plainville Board of Education, Decision No. 4131 p. 4 (2006). 
 
 It is undisputed that the practice alleged in the instant case, break room access to a 
television, does not extend to the New Haven facility where members of the same bargaining 
unit perform identical duties.  The State argues that the alleged practice does not exist for the 
purpose of the unilateral change doctrine because it is neither unit-wide nor agency-wide within  
the meaning of Town of Portland, supra and State of Connecticut, Department of Motor  
Vehicles, supra. 

The Union argues that we should not consider the New Haven facility because the bargaining 
unit was newly established in 2001 when the television was removed from that facility and at 
that time the State was free to set initial terms and conditions of employment pending 
negotiations.  The Union also argues that because there was not yet a collective bargaining 
agreement containing a dispute resolution procedure there was no means for the Union to contest 
removal of the New Haven television.  We find the Union’s arguments unpersuasive and agree 
with the State that the Union has not met its burden to establish an enforceable employment 
practice. 
 
 The Union cannot dispute that its bargaining unit members at the New Haven and 
Hartford facilities work for the same “agency” both literally and within the meaning of our 
unilateral change case law given the duties of Judicial Marshals assigned to those locales. The 
Union is correct that the State had the right under Public Act 00-99 to establish initial terms and 
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conditions of employment, including removal of the television in the New Haven break room to 
preclude further abuse.2  State of Connecticut, Judicial Branch, Decision No. 3924 (2003).3  
The Union, however, had the right to address all mandatory topics in its negotiations with the 
State for an initial collective bargaining agreement, including bargaining unit access to break 
room televisions at the New Haven and Hartford facilities. 

 
 The Union did not obtain a return of this benefit in its negotiations for the initial or any 

subsequent collective bargaining agreement.  It is not this Board’s role to disturb the give and 
take of negotiations or otherwise interfere with the proper progression of the collective 
bargaining process.  Had the Union successfully restored this benefit to the New Haven facility 
through collective bargaining we would analyze the instant alleged unilateral change in the 
context of that circumstance.  Given the record before us, however, we can only conclude that 
the Union has not met its burden to establish that the break room television was a clearly 
enunciated and consistent practice accepted by both parties over a reasonable length of time.  As 
such, we decline to find that the removal of the television at the Hartford facility was a unilateral 
change in violation of the Act and so dismiss this complaint. 

 

ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor  
Relations by the State Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
      
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 

  

                                                 
2 Upon removal of the break room television at the New Haven facility, employee access to a break room television 
at the Hartford facility continued only at the State’s forbearance. 
3 In State of Connecticut, Judicial Branch we found that the transfer of function from the Executive Branch 
effected by P.A. 00-99 made the Judicial Branch a successor employer entitled to establish initial terms and 
conditions of employment Id. at p. 7. 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 6th day of 
June, 2011 to the following: 
 
Scott Jelescheff, Regional Counsel 
IBPO/NAGE       RRR 
346 Main Street  
Cromwell, CT  06416 
 
Attorney Brian Clemow 
Shipman & Goodwin      RRR 
One Constitution Plaza  
Hartford, CT  06103 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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