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DECISION AND DISMISSAL OF COMPLAINT 
 

 On December 10, 2007, Local 2663 of Council 4, AFSCME, AFL-CIO (Union)        
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the State of Connecticut Department of Children and Families (State) had 
violated § 5-272 of the State Employee Relations Act (Act).  Amended complaints were 
filed on March 28, 2008, April 15, 2009 and May 12, 2009; the final amended complaint 
alleging the State failed to comply with a February 1, 2007 grievance settlement, 
repudiation of the 2006-2009 collective bargaining agreement as it pertained to the 
issuance of quarterlies and annual service ratings, and failure to comply with a December 
27, 2006 settlement agreement on the same subject matters.1 
 

                                                 
1  The Union did not raise the allegation of contract repudiation at the hearing itself, nor in its post-
hearing brief.  Therefore, we consider the Union to have abandoned this allegation. 
 
 



After the requisite preliminary steps had been taken, the complaint came before 
the Labor Board for a hearing on November 9, 2009.  Both parties appeared, were 
represented and allowed to present evidence, examine and cross-examine witnesses, and 
make argument.  Both parties filed post-hearing briefs, the last of which was received on 
March 30, 2010.  Based on the entire record before us, we make the following findings of 
facts and conclusions of law and we dismiss the complaint. 
 

FINDINGS OF FACT 
 
1. The State is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
relevant times has been the exclusive representative of all employees whose job titles are 
included in the Social Human Services (P-2) bargaining unit permanently working twenty 
(20) or more hours per week. 
 
3. At all relevant times, the parties had a collective bargaining agreement with the 
effective dates of July 1, 2006 through June 30, 2009.  The pertinent contract language 
read as follows: 
 
 Article 9, Service Ratings, Section 4 
 

There shall be a uniform service rating report form (PER 125) for all employees 
covered by the agreement.  The form and process used for the employees of DCF 
(PER-DCF-P2) was established during the contract term of July 1, 1999 – June 
30, 2002.  The quarterly progress reports for DCF employees shall only be 
attached to the annual service rating in the event of an overall “less than good”.   
The employee shall have up to thirty (30) days from date of issuance of a “less 
than good” quarterly progress report to rebut such report. 

 
4. At all relevant times, Wanda Estrella (Estrella) was the Director of Human 
Services (formerly classified as Human Resources Administrator III) for the Department 
of Children and Families (DCF).  In this position, Estrella was directly involved since the 
inception of the quarterly review reports and was fully responsible for its implementation 
and administration. 
 
5. At all relevant times, Mary Matsagas was a steward for the Union. 
 
6. The quarterly progress reports originated from a January 4, 2001 stipulated 
agreement resolving a prior prohibited practice complaint between the parties and had 
taken the parties several years of problem solving to fully implement. 
 
7. Sometime in 2005, guidelines from the quarterly progress reports were 
implemented.  Pertinent sections of these guidelines found on pages 8 and 9 of the 
Department of Children and Families P-2 Service Rating Program read as follows: 
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 THE QUARTERLY PROGRESS REVIEW 
 
The primary objective of the Quarterly Progress Review (QPR) is announced very 
clearly at the top of the form itself.  It is very important for an employee to know 
where s/he stands during the course of the rating period. 

 
HOW THE QPR WORKS 
 
The intent is for it to be a vehicle of communication for supervisors and their staff 
members.  Generally, it should serve as a quick check up, to verify that 
performance status is OK, or to provide an early indication that improvement is 
needed.  Each quarter should be evaluated separately (not cumulatively); a review 
should occur for each 3-month segment of the rating period. 
 
IF PERFORMANCE STATUS IS ACCEPTABLE 
 
If performance status is acceptable for any given category, the supervisor should 
indicate such for the appropriate Job Element for that specific quarter.  If 
performance is within the “good” range, a more specific indication is not 
necessary.  Comments ought to be kept to a minimum; contributions should be 
noted.  The supervisor should follow all instruction on the QPR. 
 
IF PERFORMANCE STATUS IS NOT ACCEPTABLE 
 
If the supervisor has the sense that performance status is not acceptable, s/he 
should take the following steps: 
 
3) If “less than good” performance status is confirmed, it should be so noted 

on the QPR.  In this instance, it would be helpful for the supervisor to 
indicate whether the performance was at the “fair” or “unsatisfactory” 
level for the quarter. 

 
8. The above guidelines were developed through a joint Labor/Management process 
committee which included, among others, the participation of then Council 4 Staff 
Representative James French, then Local 2663 President Sandy Dearborn, and then 
Principal Personnel Officer Jeanette Perez. 
 
9. Despite these new guidelines, problems of implementation and administration of 
the quarterly review reports and process continued to arise throughout 2005 and 2006, all 
apparently due to issues of lack of consistency in its application. 
 
10. On December 15, 2006, Matsagas and Estrella had the following email 
communications: 
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 Matsagas to Estrella - 9:45 a.m. 
  

I have a quarterly in front of me that has narrative and NO rating whatsoever!  
One entire work group has been done in this manner. 

  
In reading the narrative, I can’t figure out how the person is rated, and I do 
quarterlies!  It is not possible to tell whether the ratings of this quarterly are 
excellent, very good, fair, satisfactory or unsatisfactory.  The narratives do not 
match the descriptives given on the evals that qualifies what each category is 
deemed.  As a result, those receiving quarterlies done in this manner have no idea 
how they are doing. 
 
Obviously this is NOT how quarterlies are to be done, nor how they have been 
done.  Needless to say this needs to be addressed immediately, and all of the 
quarterlies that have been done that have been done this way need to be recalled 
and re done the correct way. 
 
Please respond ASAP 
Obviously this will be an institutional grievance if all the quarterlies done in this 
manner are not immediately withdrawn & done correctly. 
 
(Emphasis in the original) 
 
Estrella to Matsagas - 3:28 p.m. 
 
Could you please fax me a copy of the rating so I can see exactly what you are 
talking about. 723-7220.  It seems to me that even at the L/M table we have been 
back and forth as to using rating terms or not. If I recall the guidelines are not that 
clear on this.  I think Sandy and HR should just sit down discuss [sic] to ensure 
we’re on the same page.  I would think that for those that are unsatisfactory it is 
not enough or helpful to the employee to just cite that they are unsatisfactory and 
have no narrative. 
 
Sandy we should be able to resolve this quickly.  When can we get together??? 
 
Matsagas to Estrella - 3:46 p.m. 
 
The problem with these is that there is no way to tell if the work they have done is 
exc, vg, sat, fair or unsat. 
 
Apparently the staff are supposed to guess what they are rated, which will lead to 
people being taken by surprise come yearly eval time.  Especially if they think 
that what the rater wrote means they were vg when in the rater’s head the person 
was only fair. 
 

 4



Certainly any fair or unsat should have some narrative explaining why the rating 
is such.  If staff are not to be told if their work is exc, vg, sat, fair, or unsat, and 
they are expected to guess, then why bother to do quarterlies to all? 
 
I am sending you a sup’s quarterly.  I have another sups quarterly I will send you 
on Mon. Both sups told me they were instructed to do the quarterlies for their 
workers in the same nondescript manner. 

 
11. On December 18, 2006, Estrella e-mailed the following communication to 
Matsagas: 
 
 Subject: RE:  Quarterlies 
 

As I suspected the guidelines are not all that clear as to whether we actually use 
rating terms or not.   Page 8:  The Quarterly Progress Review section speaks to 
verifying that the performance status is OK or needs improvement 
 
Page 9 speaks to the supervisor indicating that the performance is in the “good” 
range. 
 
Interestingly enough, if the performance is “less than good” the guidelines state it 
would be helpful for the supervisor to state if the rating is fair or unsatisfactory. 
 
I will send out a memo advising the managers of the following: 
 
1. The quarterly review forms can not be changed under any circumstances, 
they should cite specifics elements they which (sic) to evaluate under the 
appropriate/corresponding category, quality of work, quantity of work, knowledge 
of work etc. 
 
2. If the intention is to rate an employee fair or unsatisfactory for any given 
quarter, then they need to use those exact terms “FAIR” or 
UNSATISFACTORY”.  They also need to indicate specific steps the employee 
needs to take to bring their performance to a satisfactory level.  They should 
indicate clearly on the quarterly form that failure to improve may result in an 
overall rating of FAIR or UNSATISFACTORY, as the case may be.  I will 
remind them that in these cases they should work out an action plan with the 
employee setting clear expectations.   
 
3. If the performance is acceptable during the quarter, that is all they need to 
say on the written review, “Performance acceptable”, comments kept to a 
minimum and contributions should be noted. 
 
The above is in compliance with the guidelines.  Given that the quarterlies were 
just issued, I would be willing to advise managers that for those ratings that were 
intended to be FAIR or UNSATISFACTORY and this was not clearly stated on 
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the quarterly review form, they need to be pulled back and reissued immediately.  
I don’t see a need to pull back every single quarterly that does not fit this 
category. 
 
I plan to issue this memo by the end of this week.  If you wish to discuss further 
please contact me before then.   

  
(Emphasis in the original)     

 
12. On December 27, 2006, Estrella issued the following “Clarification on Quarterly 
Reviews” to all DCF Area Directors: 
 

In order to clarify a recent question concerning the administration of the 
agreement between the State and the P-2 Bargaining Unit on Quarterly Reviews, 
the following steps should be adhered to: 

 
1. The Quarterly Review Forms cannot be changed under any circumstances.  
Supervisors should cite specific elements they wish to evaluate under the 
appropriate/corresponding category i.e., quality of work, quantity of work, 
knowledge of work, etc. 
 
2. If an employee’s performance has been “FAIR” or 
“UNSATISFACTORY”, for a given quarter, the supervisor must use those exact 
words “FAIR” or “UNSATISFACTORY” on the review form.  Supervisors 
should document specific steps the employee should take to bring their 
performance to a satisfactory level.  They should indicate clearly on the quarterly 
form that failure to improve may result in an overall rating of “FAIR” or 
“UNSATISFACTORY”, as the case may be.  In such cases, the supervisor should 
develop an action plan with the employee setting clear expectations. 
 
3. If the performance is acceptable during the quarter, this is all the 
supervisor needs to say on the quarterly review form, “Performance acceptable”.  
Comments should be kept to a minimum and contributions should be noted. 

 
Please review the Quarterly Reviews which were recently issued with your 
managers/supervisors and determine if any of the quarterly reviews were intended to be 
“FAIR” or “UNSATISFACTORY”.  If this fact was not clearly stated on the review 
form, it should be retrieved and a new one reissued which clearly states “FAIR” or 
“UNSATISFACTORY”. 
 
This needs to be done immediately, so it is clear we are re-issuing the first quarterly 
evaluation.  The only change to the revised quarterly report would be to indicate “FAIR” 
or “UNSATISFACTORY”. 
 
(Emphasis in the original). 
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13. Hector Ortiz (Ortiz) had been an employee of the Department of Children & 
Families for approximately sixteen years.  For the last six years before his termination, he 
was a Youth Service Officer at the Connecticut Juvenile Training School, a facility for 
incarcerated youth. 
 
14. On September 1, 2006, Ortiz received an unsatisfactory annual service rating 
based on issues of attendance and tardiness in the job element of Dependability.  A timely 
grievance was filed. 
 
15. On December 5, 2006, Ortiz received an unsatisfactory rating for the time period 
September 1, 2006 to November 30, 2006; again for attendance and tardiness issues 
relating to dependability. 
 
16. On February 1, 2007, the parties resolved the issues of the two unsatisfactory 
service ratings by entering into a stipulated agreement which contained the following 
pertinent conditions of employment: 
 

An interim service rating will be issued to Mr. Ortiz during the week of April 30, 
2007.  This interim service rating will cover the time period of January 26, 2007 
through April 26, 2007.  If Mr. Ortiz continues to have attendance/tardiness issues 
during this time frame, he will be rated unsatisfactory in the area of dependability.  
This shall result in an overall unsatisfactory interim service rating. 

 
Should Mr. Ortiz receive an overall unsatisfactory interim service rating or an 
overall unsatisfactory annual service rating for 2006/2007, he will be dismissed 
from his position.  If Mr. Ortiz is dismissed from his position due to receiving the 
second unsatisfactory service rating, his grievance will only be appealed to the 
Office of Labor Relations whose decision shall be final. 

 
17, On May 9, 2007, Ortiz was given an overall satisfactory February 1 – April 26, 
2007 interim service rating.  Of note, he was given a “Fair” dependability evaluation with 
the following notation: 
 

Hector was issued a formal counseling letter on 3/9/07 for being tardy on 2/26/07. 
Hector was also issued a written reprimand on 4/3/07 for poor attendance on 
3/17/07 1st and 3rd shift (sick). 

 
18. Ortiz received additional letters of reprimand on June 13 and August 15, 2007; the 
basis for both reprimands was continuing attendance and/or tardiness issues.  On 
September 19, 2007, Ortiz was advised that his overall annual service rating for 
2006/2007 was unsatisfactory. 
 
19. Each of the quarterly progress review forms attached to Ortiz’s 2006/2007 annual 
service rating contained specific negative comments in the “Dependability” category 
concerning on-going attendance/tardy issues, including formal counseling sessions, 
written reprimands and specific dates of absences and tardiness.  However, the exact term 
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“fair” or “unsatisfactory” was not used nor indicated on any of these quarterly progress 
review forms. 
 
20. Ortiz was dismissed from State service effective October 31, 2007. 
 
21. The March 9, 2007 formal counseling letter, the April 3, 2007 written reprimand, 
the September 19, 2007 service rating and the October 31, 2007 termination were all 
grieved by the Union.  Arbitration awards were issued denying each of the grievances.   
 

CONCLUSIONS OF LAW 
 
1. An employer’s failure to comply with a settlement agreement is a violation of the 
duty to bargain in good faith pursuant to the Act. 
 
2. The December 27, 2006 Clarification on Quarterly Reviews was not a settlement 
of a grievance or a settlement in lieu of a grievance. 
 
3. The State complied with the February 1, 2007 grievance settlement. 
 

DISCUSSION 
 
 The issues in this case are twofold.  We are asked to determine whether the 
December 27, 2006 Clarification on Quarterly Reviews (Clarification) issued by DCF 
Human Resources Director Estrella to all DCF Area Directors was a grievance settlement 
or a settlement in lieu of a grievance and, if so, did the State comply with it specifically in 
regards to Ortiz.  Secondly, we must determine whether the State complied with the 
February 1, 2007 Ortiz grievance settlement agreement, whose validity is not in question. 
 

Although the Act invoked here, unlike the Municipal Employee Relations Act2, 
does not expressly make it a prohibited practice to fail to comply with a grievance 
settlement, we have held that such conduct amounts to a refusal to bargain in good faith 
and thus a violation of the Act.  State of Connecticut (Gary Thomas), Decision No. 1766 
(1970); State of Connecticut Judicial Department, Decision No. 2428 (1985).  We have 
also concluded that failure to abide by an agreement reached by an employer and a 
statutory bargaining agent in settlement of a dispute made in lieu of a grievance 
constitutes a refusal to bargain in good faith and a violation of the Act.  In this respect 
such an agreement stands on the same footing as a grievance settlement.  State of 
Connecticut, Department of Children and Youth Services, Decision No. 1870 (1980); 
Department of Connecticut Department of Mental Retardation, Decision No. 2942 
(1991). 

 
When presented with a failure to comply claim, the Board will interpret the 

settlement agreement to determine what action (or inaction) it requires, and assess 
whether the respondent party has complied with those terms.  State of Connecticut, 
Department of Human Resources, Decision No. 2524 (1986).  In this regard, the Board 
                                                 
2 Section 7-740(a) (6) of the Connecticut General Statutes. 
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will find no defense in a party’s assertion that its action was based upon a good faith or 
plausible interpretation of the agreement if that action is at variance with the agreement.  
State of Connecticut, Department of Administrative Services, Decision No. 3514 (1997). 
 
 The December 27, 2006 Clarification mandates that area supervisors must use the 
words “Fair” or “Unsatisfactory” on the quarterly review form if that was the employee’s 
performance for that quarter.  In addition, Estrella directed that the Quarterly Review 
Forms can not be changed under any circumstances; however, if a quarterly review done 
at the time of this Clarification was intended to be fair or unsatisfactory and this fact was 
not clearly stated, it was to be retrieved and a new one reissued which clearly stated 
“fair” or “unsatisfactory”. 
 

Originating in early January of 2001, the quarterly review process took several 
years to fully develop.  Sometime in 2005, guidelines for the quarterly reports were 
issued with direct input from the Union.  Even with the guidelines in place, problems of 
consistent application arose.  As Estrella testified: 
 

Okay.  In Labor/Management - - we meet with P-2 Labor/Management - - and 
back then we were meeting once a month.  Both Jimmy and Sandy Dearborne 
brought up concerns - - and their team, because there’s usually a team, not just 
them two – brought up concerns about the quarterlies not being utilized in the 
same fashion from area office to area office.  We have a couple of thousand social 
workers, and about two hundred supervisors who are trying to implement these 
guidelines.  So, there was inconsistency on how they were using the tool from 
area office to area office. 

 
 Union steward Matsagas’ December 15, 2006 e-mails to Estrella exemplified 
some of the area supervisors’ inconsistencies in the application of the still relatively new 
quarterly reporting process and its guidelines.  In her December 18, 2006 e-mail response 
to Matsagas, Estrella pointed out: 
 

As I suspected the guidelines are not all that clear as to whether we actually use 
rating terms or not.  Page 8: The Quarterly Progress Review section speaks to 
verifying that the performance is in the “good” range. 

 
Page 9 speaks to the supervisor indicating that the performance is in the “good” 
range. 

 
Interestingly enough, if the performance is “less than good” the guidelines state it 
would be helpful for the supervisor to state if the rating is fair or unsatisfactory. 

 
Estrella further stated that she would send out a memo advising supervisors how to more 
accurately designate information in the less than good categories.3 
 

                                                 
3  The December 18, 2006 Estrella e-mail is quoted in whole in Finding of Fact No. 11. 
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The memo referred above was formally issued as a Clarification to all area 
directors on December 27, 2006.  In sum, the terms fair and unsatisfactory stated in the 
guidelines as being “helpful” in rating less than good job performances, are now to be 
mandatorily indicated on the forms.4 
  

The Union contends the December 15th e-mail to Matsagas, which resulted in the 
December 27th Clarification, was a grievance settlement agreement between the parties.  
Their basis for this contention lies in the last sentence of the first Matsagas e-mail to 
Estrella concerning certain unclear quarterly reviews: 
 

Obviously this will be an institutional grievance if all the quarterlies done in this 
manner are not immediately withdrawn and done correctly. 

 
We disagree with the Union for the following reasons. 
 
 The record amply shows that it took several years of effort and joint problem 
solving between the parties to fully implement the quarterly progress reporting processes 
initiated in 2001.  Through these years, issues of implementation arose.  Guidelines were 
developed and put in place sometime in 2005.  Concerns continued to crop up in 
labor/management committee meetings throughout 2006.  As noted by Estrella in her 
December 18, 2006 response to Matsagas, these guidelines were not clear in whether to 
use rating terms or not; and she then made the decision to clarify to area supervisors that 
certain precise rating terminology (fair and unsatisfactory) had to be used in filling out 
the quarterly forms when less than good performances were in question.  We firmly 
believe the goal behind the December 27, 2006 Clarification was nothing more than the 
latest managerial attempt to create a clear and consistent application procedure to the 
quarterly progress report process that had evolved since 2001.  This was not the result of 
a grievance (threatened or otherwise) nor a settlement thereof; but rather a continuing 
policy decision on how to best implement the quarterly reviews at that time. 
 
 No actual grievance had been filed during the time frame of December 15, 2006 
(the Matsagas e-mails) and December 27, 2006 (issuance of Clarification).  The actual 
settlement, according to the Union, was the December 18th Estrella to Matsagas e-mail 
outlining Estrella’s course of action and it is contended that this settlement was in lieu of 
filing a grievance.  For all of the same reasons described above, the facts in this specific 
case do not support the Union’s position. 
 
 We hold that the Clarification was neither a grievance settlement agreement nor a 
settlement in lieu of a grievance.  Accordingly, we dismiss this portion of the complaint. 
 
 Determining the next issue before us is much simpler.  It is undisputed that the 
February 1, 2007 stipulated agreement resolved the Union grievance over the Ortiz 
September 1, 2006 unsatisfactory service rating as well as the dispute over the subsequent 
December 5, 2006 unsatisfactory service rating.  In essence as well as in fact, it was a 

                                                 
4  The December 27, 2007 Clarification on Quarterly Reviews is quoted in whole in Finding of Fact 
No. 12. 
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grievance settlement agreement.  We now turn to its pertinent provision: “Should Mr. 
Ortiz receive an overall unsatisfactory interim service rating or an overall unsatisfactory 
annual service rating for 2006/2007, he will be dismissed from his position”.  Without 
hesitation, this language is clear, unambiguous and not capable of any other 
interpretation.  If he received an unsatisfactory rating for that timeframe, he is to be 
terminated.  On September 13, 2007, Ortiz was issued an overall unsatisfactory service 
rating and he was subsequently dismissed from state service effective October 31, 2007.  
The State’s action here was in full compliance with the February 1, 2007 stipulated 
agreement and the Union’s allegation to the contrary clearly lacks merit.  Accordingly, 
we dismiss this portion of the complaint as well.  See Connecticut Employees Union 
Independent (NP-2 Unit), Decision No. 3446 (1996) 
 

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the State Employee Relations Act, it is hereby 
 
 ORDERED, that the complaint filed herein be, and the same hereby is, 
DISMISSED. 

 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
    
   Patricia V. Low 
   Patricia V. Low 
   Board Member 
 
   Kenneth Leech 
   Kenneth Leech 
   Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 17th day of February, 2011 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
970 Farmington Avenue, Suite 207 
West Hartford, CT  06107 
 
Attorney Ellen M. Carter 
OPM-OLR       RRR 
450 Capitol Avenue, MS#53OLR 
Hartford, CT  06106 
 
Linda Yelmini, Director 
OPM-OLR 
450 Capitol Avenue, MS#53OLR 
Hartford, CT  06106 
 
Attorney Susan Creamer 
Council 4, AFSCME 
444 East Main Street  
New Britain, CT  06051 
 
 
 
 ______________________ 
 Katherine C. Foley, Agent 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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