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DECISION AND DISMISSAL OF COMPLAINT 
 

 On May 23, 2008 Joseph Rollo, an individual (Rollo or Complainant) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the State of Connecticut, Department of Correction (the State) and 
AFSCME, Council 4, Local 1565 (the Union) violated the State Employee Relations Act 
(SERA or the Act) by conspiring to interfere with, coerce or restrain Rollo in the exercise 
of his rights guaranteed him under the Act and that the Union violated its duty of fair 
representation       

 
After the requisite preliminary steps had been taken, the parties came before the 

Labor Board for a formal hearing on January 16, March 9, June 3, June 17, and August 
26, 2009.  All parties appeared, were represented and allowed to present evidence, 
examine and cross-examine witnesses and make argument. At the request of the 
Complainant the witnesses were sequestered.  On January 25, 2010 the last of the briefs 



was received.  Based on the entire record before us, we make the following findings of 
fact and conclusions of law and dismiss the complaint.  

 
FINDINGS OF FACT

 
1.  The State is an employer within the meaning of the Act.  
 
2.  The Union is an employee organization within the meaning of the Act and at all 
relevant times has been the certified bargaining representative of the Corrections (NP-4) 
bargaining unit within the Department of Correction (the Department).   
 
3. Complainant was employed by the State in the position of Correctional Counselor 
assigned to cellblock E at the Garner Correctional Institute (Garner) and was a member of 
the Union at all relevant times up to his resignation on October 30, 2007. 
 
4. Department procedure requires any item intended for an inmate be delivered to 
and processed by the property officer.  The property officer inspects packages and mail 
for contraband and determines whether or not the inmate is permitted to have the item.     
 
5. Contraband items in a correctional facility create a security risk for both inmates 
and staff.   Conveying contraband items into a correctional facility is a criminal offense 
and notices to that effect are posted within the facility.  
 
6. Department policy prohibits undue familiarity between staff and inmates. Undue 
familiarity can involve providing or giving of favors to an inmate and constitutes a 
serious misconduct charge.   
 
7. On October 15, 2007 Captain Danielle Borges (Borges) spoke to the Complainant 
regarding a bathrobe and a watch that he accepted directly on behalf of two inmates that 
should have gone through the property officer.    Borges told the Complainant that he 
could not accept packages on behalf of inmates and warned him that any future incidents 
would be brought to a higher level. 
 
8. Following the discussion with Borges, the Complainant went to the property 
office and informed Counselor Herbert Fuhrman (Fuhrman), a Union representative, 
about his conversation with Borges.  Fuhrman indicated to the Complainant that Borges’ 
statements appeared to be a threat and he offered to speak with Borges about the matter.   
The Complainant declined Furhman’s offer because he did not want to make it an issue at 
that time. 
 
9. On October 16, 2007 the Complainant called most of the eighty-eight (88) 
inmates assigned to cellblock E into his office to inform them to stop having packages 
delivered to the prison addressed to him.  Later that day, the Complainant was informed 
by an inmate that the Complainant would be receiving a package addressed to the 
Complainant from an attorney and that it would contain 2- 5 music CDs and magazines.   
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10. Pornography is classified as contraband and not permitted at Garner.  CDs not 
authorized or purchased through the Garner commissary are contraband.  The 
Complainant did not inform Borges or any other supervisor in the Department that an 
inmate was sending a package addressed directly to him that contained contraband items. 
 
11. On October 17, 2007 the Complainant was notified by Furhman that a package 
addressed to him with the return address of an attorney had been received. (Ex. 13).  The 
Complainant opened the mail in the presence of Furhman.  It contained two pornographic 
magazines and seventeen (17) CD/DVD disks taped to the pages of the magazines. (Ex. 
13).   
 
12. Furhman notified Borges of the discovery of the contraband items. Furhman filed 
an incident report on October 17, 2007 documenting the incident.  Furhman included in 
the report his further investigation of the origins of the contraband noting that the address 
of the alleged attorney matched the address of a non-contact visitor of an inmate assigned 
to cellblock A of the facility.  The visitor’s name closely matched the name listed as the 
attorney.  (Ex. 13). 
 
13. The Complainant also filed a supplement to Fuhrman’s incident report regarding 
the package containing contraband on October 17, 2007 (Ex. 17) in which he stated: 
 

On the above date and time this writer was called by Counselor Furman 
[sic] stating that there was a package that came in to me.  This writer 
reported to Records, and opened the package to see what was in the 
package.  There was two Buttman magazines with DVD/CD’s [sic] taped 
in the magazine.  Counselor Furman [sic] was witnessed [sic] when I 
opened the package.  This writer does not know who sent the package. 
 

14. The inmate who arranged to have the package sent approached the Complainant, 
the Complainant told him that it was ridiculous everything that had been sent in and that 
the inmate would not be getting the package.  The inmate informed the Complainant that 
the DVDs in the package were intended for the Complainant.  (Ex. 9). 
  
15. On October 25, 2007 when the Complainant arrived for work at Garner he was 
met by Lieutenant Lance Morris (Morris) and Borges.  The Complainant was informed 
that he was going to be interviewed as part of an investigation.  Borges requested Officer 
Greg Pagel (Pagel) as he was arriving for work to serve as the Complainant’s Union 
representative.  Pagel is a Union steward.   
 
16. Before the investigatory interview started Pagel asked the Complainant why he 
was being brought in for an investigatory interview.  The Complainant informed Pagel 
about the package with the magazines and CDs/DVDs that an inmate had arranged. 
 
17. The interview began at 8:35 a.m. and Morris provided the Complainant an 
Employee’s Rights and Responsibilities Acknowledgement Form (Acknowledgement 
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Form). (Ex. 9).  The Acknowledgement Form1 was reviewed with the Complainant and 
he initialed each of the following statements and also signed the acknowledgement:   
 

· The purpose of this interview is to gather facts regarding a matter 
about which you may have relevant or pertinent information. 

 
· If you are a member of a bargaining unit, you have the right to 

have a union representative present.  If you are not a member of a 
bargaining unit, you may have a representative of your choosing to 
be present.  Bargaining unit members who wish to have legal 
representation must obtain a waiver of union representation signed 
by both their union representative and themselves. 

 
· The questions directed to you during this investigation will have 

direct relevance to your official duties or employment.  Please be 
advised that this investigation may lead to disciplinary action, up 
to and including dismissal if it is determined that you engaged in 
any wrongful act or omission adversely affecting your 
employment. 

 
· This interview may be recorded by the Investigator. 
 
· You must answer all questions related to the performance of your 

official duties and employment in the Department of Correction 
fully and truthfully.  Disciplinary action, including dismissal may 
result if you fail to fully and truthfully respond to all questions 
asked.  You will be made aware of the outcome if you are the 
subject of the investigation.  Any request for access to the 
completed investigation must be forwarded to the Commissioner. 

 
18. In signing the Acknowledgement Form the Complainant answered that he a) 
understood the purpose of the proceeding, b) understood his rights and obligations, and c) 
wished to have legal counsel or a union representative present.  (Ex. 9).  Pagel was 
present as the Complainant’s Union representative and he also signed the 
Acknowledgment Form. 
 
19. Morris questioned the Complainant about the incident on October 17, 2007 
involving the package addressed to the Complainant.  The questions and Complainant's 
answers were typed by Morris then reviewed and signed off on by the Complainant.  The 
report of interview was also signed by the Complainant, Pagel, Borges and Morris.  The 
report contains the following statements (Ex. 9): 
 

                                                 
1 On October 25, 2007 the Complainant was interviewed twice and a separate Acknowledgement Form for 
the second interview was signed by him.   
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I hereby give this voluntary and true statement to Captain Danielle Borges 
and Lt. Lance Morris of my own free will.  No threats or promises have 
been made to me by anyone. 
 

* * * 
My name is Joseph Rollo; I am a Correctional Counselor at the Garner 
Correctional Institution, Newtown, CT…I have chosen Officer Gregory 
Pagel to represent me in his capacity as a Union Steward. 
 

*  *  * 
 
By my signature I attest that the statement I have given is true to the best 
of my knowledge.  I have been provided with the contact information for 
EAP should there be any personal or professional matters, which are 
negatively impacting my conduct. 

   
 
20. At no time prior to or during the course of the interview did the Complainant raise 
an objection to Pagel serving as his union representative.  The Complainant on several 
occasions requested and was permitted to confer with Pagel while the interview was 
being conducted.  Pagel advised the Complainant to be truthful in response to Morris’ 
questions.   
 
21. In response to questioning the Complainant admitted to Borges and Morris that he 
had received a package addressed to him and that he had prior knowledge from the 
inmate that a package was coming to him as if from an attorney and that it contained 
magazines and music CDs.  The return address of the attorney was done to hide the fact 
that the package contained contraband and the Complainant had intended to give the 
contraband to the inmate.  The Complainant told Borges and Morris that he “…thought I 
may be being set up by the inmate and him sending something other than what we had 
agreed upon.” (Ex. 9).  The Complainant acknowledged that he was familiar with the 
Department’s policy regarding undue familiarity and that having the items brought in 
violated administrative directives.  
 
22. The Complainant was also the subject of a second investigatory interview on 
October 25, 2007 requested by the Department’s district administrator to determine if the 
Complainant had conveyed any other contraband into Garner.  The second interview 
began at approximately 10:15 a.m. (Ex. 10).  In addition to Pagel, the Union’s chief 
steward, Steve Curran (Curran) was present for the second interview.  Curran was in the 
human resources office area on Union business when he was made aware that the 
Complainant was being interviewed. 
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23. Prior to the start of the second interview the Complainant was provided an 
Acknowledgement Form.2   The Complainant requested and was permitted the 
opportunity to confer with Curran and Pagel during the second interview.    
 
24. The Complainant admitted to allowing games for an electronic Game Boy into 
Garner for an inmate.  (Ex. 10).  Complainant was aware that inmates were only allowed 
to purchase certain games through the Garner commissary.   
 
25. The Complainant denied that he received any compensation from the inmates for 
bringing in contraband items.   
 
26. During the course of the interview process there was a discussion about whether 
or not the Complainant could resign his position with the Department.  Morris explained 
to the Complainant that he was being given the option to resign his position or he would 
be placed on administrative leave while the Department completed its investigation and 
determine if any misconduct had occurred.  Borges also reiterated this information.  If the 
Complainant was determined to have engaged in misconduct, he would have a pre-
disciplinary hearing and the right to grieve any discipline given.   
 
27.  The issue of whether or not the Complainant could be arrested as a result of his 
conduct was also discussed during the investigatory interview.  Curran spoke to Warden 
James Dzurenda (Dzurenda) in an effort to determine if the Department would agree not 
to contact the State Police if the Complainant resigned his position.  Dzurenda told 
Curran that he was obligated to report it to the State Police and it would be up to them to 
determine if charges were brought against the Complainant.   
 
28. Curran informed the Complainant that he had options to consider:  termination 
and the possibility of being arrested by the State Police or resignation.  Curran advised 
the Complainant that if he was terminated by the Department it would be difficult to get a 
job.  Curran also advised the Complainant that a resignation generally would end the 
investigation. 
 
29. The Complainant was made aware that the Department was obligated to report his 
conduct with regard to the conveyance and attempted conveyance of contraband into 
Garner to the State Police.  The decision to seek an arrest rests with the State Police. 
 
30. The resignation letter discussed with the Complainant included a provision that 
the Department would limit the amount of information provided to future employers; 
however, it did not include an agreement not to contact the State Police or seek the arrest 
of the Complainant.  The Complainant had not made a final decision on October 25, 2007 
on his resignation and he was placed on administrative leave. 
 
 

                                                 
2 The Acknowledgement Form contained the identical disclosures as those set forth in paragraph 17 herein.  
Chief Steward Curran signed the acknowledgement along with Pagel and the Complainant for the second 
interview. 
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31. On October 25, 2007 Dzurenda issued a letter to the Complainant placing him on 
administrative leave (Ex. 6) at the conclusion of the investigatory interviews which stated 
in pertinent part: 
 

Counselor Rollo: 
 
You are being placed on Administrative Leave, with pay, effective today, 
October 25, 2007 pending an investigation into an incident that may 
subject you to disciplinary action up to and including dismissal from State 
service. 
 
For the duration of your leave status your work shift will be first shift.  
While you are on Administrative Leave you are responsible for making 
yourself available and cooperate fully with the department.  You are not to 
visit the facility grounds, report to or telephone the facility unless notified 
by my designee or me.  If there is a change in your leave status you will be 
notified. 
 

 
32. Local 1565 President Luke Leone (Leone) spoke with the Complainant on 
October 29, 2007 for the first time regarding the investigation into the receipt of 
contraband items.  The Complainant and Leone discussed the pending investigation and 
the Complainant sought advice from Leone as to whether or not he should resign.  Leone 
did not provide the Complainant with any advice as to which option he should choose, 
i.e. resign or wait for the completion of the investigation and any subsequent discipline. 
Leone told the Complainant that only he knew what conduct he had engaged in.  He 
discussed the process if the Complainant was ultimately disciplined by the Department.   
 
33. On October 29, 2007 the Complainant spoke with Curran and told him that he 
would sign the resignation.  Curran told him he could meet him at the Union offices on 
October 30, 2007 where negotiations were being held to sign it.  
 
34. On October 30, 2007, the Complainant signed a Stipulated Agreement resigning 
his position with the Department of Correction.  The Stipulated Agreement (Ex. 7) 
provided: 
 

In full and final resolution of the matter involving myself Correctional 
Counselor Joseph Rollo, I hereby agree to resign from the Connecticut 
Department of Correction and the Department of Correction agrees to 
accept my resignation effective October 30, 2007.  Such agreement is with 
the understanding that I will not attempt to rescind my resignation, nor 
will I apply for or accept future employment with the Connecticut 
Department of Correction. 
 
The Department of Correction agrees that, in the event a prospective 
employer requests information regarding my employment with the 
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Department, the Department will verify only inclusive dates of 
employment, job title, duties, salary and that I resigned, if requested.  I 
have been advised that should another state agency contact the Department 
of Correction regarding future employment, the Department is obligated to 
inform the requesting state agency of this Stipulated Agreement and any 
matters relative to this Agreement.  Disclosure of any other information 
shall be made only within the parameters of law or by my expresses [sic] 
written consent. 
 
By my signature, I acknowledge that I am entering into this Agreement by 
my own free will, that I have read and fully understand this Agreement, 
and that I have been advised that I may have appropriate representation in 
this matter.  The terms of this resignation apply only to my case and are 
not intended to have any precedential value in any other matter. 

 
 
35. During the investigatory interview the union representative is there to protect the 
rights of the employee as guaranteed by their collective bargaining agreement.  The 
Department does not allow Union representatives to interrupt the interview of the 
employee and if the union representative wants to interject they can request a caucus with 
the employee. 
 
36. The Complainant had been involved in two investigatory interviews prior to the 
interview conducted on October 25, 2007.  The Complainant was aware of his grievance 
rights under the collective bargaining agreement. 
 
37. The Complainant spoke with Curran one time on October 25, 2007 by telephone 
and several times over the course of October 29, 30 and 31, 2007.  (Ex. 20). 
 
38. The Complainant did not have any contact with Dzurenda, Borges or Morris 
following the investigation on October 25, 2007. 
 

CONCLUSIONS OF LAW
 
1. The Complainant presented no evidence that the State engaged in collusion with 
the Union or its agents in an effort to restrain, coerce or intimidate the Complainant in 
violation of the Act. 
 
2.  The Complainant failed to establish that the Union breached its duty of fair 
representation. 
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DISCUSSION 
 

 In this case the Complainant alleges that the Union violated its duty to represent 
him fairly on several grounds, more specifically he alleges that:  a) he was subjected to a 
lengthy investigatory interrogation; b) he was coerced into resigning prior to discipline 
being issued when similarly situated employees only received minor discipline; c) he was 
not provided the opportunity for a due process hearing; and d) he was threatened with 
arrest and accused of engaging in criminal activity.  In this case, based upon the evidence 
in the record we do not find that the Union's actions constitute a violation of its duty of 
fair representation to the Complainant.  Further, there is no evidence of concerted action 
between the Union and the State to deprive the Complainant of his rights under the Act.  
We address each of the Complainant's claims in turn.  
 

Complaint Against the Union

 The statutory source of the duty of fair representation in the State Employee 
Relations Act is found in Connecticut General Statutes, Sections 5-271(c) and 5-
272(b)(4).  Section 5-271(c) provides, in part, "when an employee organization has been 
designated as the exclusive representative of employees in a unit, it shall ... be 
responsible for representing the interest of all such employees without discrimination and 
without regard to employee organization membership." Further, Section 5-272(b) 
provides, "[e]mployee organizations or their agents are prohibited from. . . (4) breaching 
their duty of fair representation pursuant to Section 5-271.” 
 

It is well established that a union violates its duty of fair representation only when 
its actions are arbitrary, discriminatory, or in bad faith. Vaca v. Sipes, 386 U.S. 171, 87 
S.Ct. 903 (1967).  See Town of East Windsor (Menard), Decision No. 3238 (1994); 
Winchester Board of Education, Decision No. 2872 (1990); University of Connecticut 
AAUP (Health), Decision No.2714 (1989).   “We have held that the inquiry in all fair 
representation cases must be whether the union’s acts or omissions show a hostile 
discrimination based on irrelevant and invidious considerations or whether they show 
good faith within a wide range of reasonableness granted bargaining agents. Arsenault, 
supra [CEUI (Arsenault), Decision No. 2464 (1986)]; Ford Motor Co. v. Huffman, 345 
US 330, 31 LRRM 2548 (1953). We have historically refused to find a violation of the 
duty unless there is a showing of evident hostility, purposeful discrimination or 
arbitrariness. New Haven Housing Authority (Alvin Lewis), Dec. No. 2596 (1987); City 
of Bridgeport (Kenneth Brown), Dec. No. 1963 (1980); Hartford Federation of 
Paraprofessionals (Evonia Manson) Dec. No. 2418 (1985).” Norwalk Board of 
Education and Local 1042, Council 4, AFSCME, AFL-CIO, Decision No. 3586 (1998); 
remanded on other grounds Local 1042, Council 4, AFSCME, AFL-CIO v. Connecticut 
State Board of Labor Relations, et. al., Dkt. No. CV 990493379 S (6/1/99, McWeeney, 
J.).   

  
 
The Complainant alleges that he was subjected to an investigatory interview by 

the State that lasted in excess of four and one-half hours and that the Union permitted the 
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interview.3  Complainant testified that the Union did not defend him during the interview 
or demand to be shown the Department’s evidence.   

 
The Labor Board has previously addressed the role of a union representative in an 

investigatory hearing.  The union representative’s role in an investigatory interview is 
limited and includes requesting clarification of questions and answers and suggesting 
additional lines of questioning.  The union representative may not demand negotiations 
over the problem or turn the meeting into an adversarial confrontation.  State of 
Connecticut, Department of Corrections, Decision No. 3559 (1997); citing State 
Department of Education, Decision No. 2165 (1982).  The Complainant was not 
unfamiliar with the Department’s investigatory interview process having previously 
participated in such investigations.  Both the Union and the Department presented 
testimony that this investigation followed the same process and procedure as other 
interviews the Department has conducted.  Both Pagel and Curran were permitted to meet 
with the Complainant prior to and during both interviews conducted by the Department at 
either the request of the Complainant or his Union representatives.  Given the limited role 
of the Union in an investigation of misconduct we do not find the Union’s conduct in the 
investigatory interview violated the duty of fair representation owed the Complainant. 

 
The Complainant also alleges that Curran’s conduct during and after the second 

investigatory interview was hostile and designed to coerce the Complainant into 
resigning thereby denying him the right to due process.  The Complainant claims that the 
coercion consisted of Curran accusing him of lying during the investigation, threatening 
him with being arrested and not informing him that he could have a due process hearing 
and file a grievance.  The Complainant also testified that Curran yelled at him and 
continued this behavior the day of the investigative interview with a series of phone calls 
in which he testified Curran was belligerent in an attempt to coerce the Complainant into 
resigning.   

 
Curran denied accusing the Complainant of lying and yelling at him; however 

Curran did tell the Complainant that he needed to be honest with him and tell the truth.  
Curran testified that his questioning of the Complainant’s truthfulness was the result of 
the Complainant telling him and Pagel that he had not brought in any other contraband to 
Garner and then admitting under questioning by Morris to another incident of allowing an 
inmate contraband items.  We find it is likely that the exchange between the Complainant 
and Curran about the Complainant’s truthfulness during the second interview was heated.  
It is undisputed that the failure to tell the truth could subject an employee to further 
disciplinary action by the Department.  It is reasonable that the union representatives 
would want to know all of the facts about the Complainant’s situation.  In light of the 
circumstances of this case, Curran’s actions in questioning the Complainant’s 
truthfulness even in a heated exchanged without evidence that the Union representatives 
conduct was in bad faith or discriminatory does not constitute a violation of the Union’s 
duty of fair representation to the Complainant.  

 
                                                 
3 We address the issue of the length of the investigation in our discussion of the Complainant’s claims 
against the State. 
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We next address the Complainant’s claim that he was coerced into resigning by 
Curran with the threat he would be arrested.  A union may not coerce its members in the 
exercise of their collective bargaining rights.  CFEPE/AFT/AFL-CIO, Decision No. 
3829 (2001), citing Norwalk Board of Education and Local 1042, Coumcil 4, 
AFSCME, AFL-CIO, supra.    

 
The evidence is undisputed that the conveyance of contraband into a correctional 

facility is not only a violation of a clear Department policy, but it is also a criminal 
offense.  Notices are posted at Garner that clearly state that conveying contraband into 
the facility is a criminal offense.  Dzurenda, Morris and the Union’s witnesses testified 
that contraband items pose a safety risk to both Department staff and the inmates.  The 
Complainant admitted during his first investigatory interview that he did attempt to assist 
an inmate in conveying contraband, specifically pornography and CDs, into Garner.  
During his second interview he admitted accepting Game Boy games for an inmate and 
giving them to an inmate in violation of Department policy.   Department policy also 
strictly prohibits corrections officers from doing favors for inmates.   

 
The fact that the Complainant was told by both the Union and Department 

representatives that conveying contraband exposed him to the possibility of criminal 
charges was simply confirming a fact that the Complainant appeared to be well aware of.  
Additionally, the Union introduced Curran’s cell phone records at the hearing.  Those 
records contradict the Complainant’s testimony that Curran contacted him repeatedly on 
October 25th threatening him and attempting to secure his resignation.  We do not find 
that Curran’s informing the Complainant of the potential for him to be arrested violated 
his duty of fair representation to the Complainant.  

 
During the course of the investigatory interviews the possibility of the 

Complainant resigning his position was raised.  The Complainant’s chief concern on 
October 25, 2007 was that he would be arrested.  This concern was, in view of the facts, 
well founded based upon his admission to attempting to assist an inmate in conveying 
contraband into Garner and his admission of such conduct on an earlier occasion.  Curran 
investigated the possibility of the Department agreeing not to pursue criminal charges if 
the Complainant agreed to resign.  The Department refused to agree to these conditions.  
The Department did agree that it would not provide any negative information about the 
Complainant to any future employer.  The Complainant was fully aware that these 
discussions were taking place.   

 
 During the discussion of the Complainant’s resignation Curran advised the 
Complainant that it would likely be easier to find another job if he resigned rather than 
being terminated.  Given the facts of this case, Curran’s advice on this point is what one 
would expect from a union representative.  There is conflicting evidence in the record as 
to why the Complainant did not sign the resignation on October 25th, but the Complainant 
did not resign on that date and was placed on paid administrative leave by the 
Department.   The Complainant was provided a letter regarding the administrative leave 
which clearly indicated that the investigation was ongoing and that he faced disciplinary 
action up to and including termination.   The Union telling the Complainant that he had 
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the option to resign or face termination and arrest was, based upon the evidence in the 
record, a reasonably fair assessment of the situation the Complainant was facing.   
 
 The Complainant alleges that he was denied a due process hearing and the 
opportunity to file a grievance as a result of the Union’s coercion and conspiracy with the 
Department.  Further, he argues that the Union was aware that other correction officers 
have had their terminations overturned or received a suspension in lieu of termination 
during the grievance process for offenses he believed were similar to the conduct he 
engaged in.   
 
 At the hearing in this matter there was testimony from both Morris and Leone that 
they discussed with the Complainant the grievance process if he made the decision not to 
resign his position.  The Complainant was told that the investigation being conducted by 
the Department would continue and that if he was disciplined he would have a due 
process hearing and a grievance would be filed.  The Complainant admitted during the 
hearing that he was familiar with the grievance process of the collective bargaining 
agreement.  In the instant case there was no grievance that could be filed because the 
Complainant resigned on October 30, 2010.  In light of this evidence, we cannot find that 
the Union failed to fairly apprise the Complainant of his rights in violation of the Act.   
 
 The Complainant was placed on administrative leave on October 25th and was 
unsure whether he should resign or allow the investigation to continue. It is undisputed 
that he sought advice from the Union as to which action he should take.  The 
Complainant contacted his union president, Leone, and discussed the matter.  The 
Complainant was clearly seeking guidance based on the Union’s experience in these 
types of matters.    The Union did advise the Complainant that he had the option to resign 
or he would be terminated and possibly arrested.  However, while information about the 
likelihood of his success in retaining his job if the investigation continued would have 
been helpful and informed the Complainant’s decision, the Union’s failure to do so even 
if negligent does not violate the duty of fair representation unless its conduct is arbitrary, 
discriminatory or motivated by bad faith. Mere negligence on the part of the Union in 
processing the grievance is not sufficient grounds to prove a violation of the statute. City 
of Bridgeport (Brown), Decision No. 1963 (1980).  The Complainant has not provided 
any information that would support such a conclusion in this case.   
 
 The Complainant took five (5) days to consider whether or not to resign his 
position.  He resigned on October 30, 2007 and the resignation letter specifies that he did 
so freely, that he understood the agreement he was entering into and “that I have been 
advised that I may have appropriate representation in this matter.”  The resignation ended 
the Department’s investigation and as previously noted eliminated any need for a due 
process hearing or to pursue a grievance on the Complainant’s behalf.   Over the five day 
period the Complainant was not contacted by the Department and, with the exception of a 
brief phone call to Curran on the day he was placed on administrative leave, did not have 
contact with his Union until the day before he signed the resignation.   
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 Finally, the Complainant presented evidence at the hearing of disciplinary records 
of other correction officers who have been charged with the offense of undue familiarity 
and/or conveying contraband into a correctional facility.  The Complainant argues that 
this supports his claim that the Union did not provide him appropriate representation.  
The disciplinary records reveal that correction officers facing charges based on violations 
of the same section of the Department’s code of conduct have received short suspensions, 
terminations, resignations, and resignations in lieu of termination.  These records 
standing alone do not substantiate the Complainant’s claim that the Union violated its 
duty of fair representation.  Nor can this Board draw the conclusion from those records 
that the Complainant would have been reinstated to his position or received a penalty less 
than termination if he had been terminated and grieved that termination.   
 
 We do not find based on the evidence that the Complainant was coerced by the 
Union into resigning, nor do we conclude that the Union conspired with the Department 
to secure the Complainant’s resignation.  The Union’s informing the Complainant that if 
he chose not take the resignation he would be terminated and probably arrested does not 
amount to unlawful coercion.  The Union has not violated its duty of fair representation 
under the Act.  

Complaint Against the State 

 The Complainant alleges that the State conspired with the Union to have him 
resign his position without the benefit of a due process hearing and subsequent grievance 
process for an offense for which other employees have received minor discipline.  He 
further alleges that the State threatened him with criminal arrest.  We have discussed 
these claims thoroughly in our discussion of the claims against the Union above and will 
not address them further here.  The Complainant also alleges that the State denied him his 
choice of union representative.  We now address the Complainant’s claim that he was 
denied the union representative of his choice.4   
 

                                                 
4 The Complainant raised this specific allegation for the first time in its opening statement before the Labor 
Board.  In its brief the State urges us to reject the Complainant’s claim on the basis that it was not properly 
raised in his complaint and he has not amended that complaint.  The Labor Board, in accordance with its 
regulations, can consider claims raised at hearing: 
 
Section 5-273-64 (a) of the Regulations of the Labor Board states in pertinent part: 
 
 A variance between an allegation in a petition for an election or a pleading in a prohibited 

practice proceeding and the proof shall be considered immaterial unless it prejudicially 
misleads any party or the Board.  Where a variance is not material, the Board may admit 
such proof and the facts may be found accordingly… 

 
The Complainant raised the claim regarding the denial of his choice of union representative at the outset of 
these hearings which continued over a period of four days.  The parties had ample opportunity and did 
present evidence on this issue.  We find no prejudice to any party and therefore consider the issue. 
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 The Complainant alleges that he was denied his choice of union representative 
when he requested first Officer Michael Giannotta and subsequently Officer Cuevas.5  He 
also alleges that he never requested representation by Curran and it was the State who 
brought Curran into the investigation.  The Complainant alleges that the State interfered 
with his rights under the collective bargaining agreement.  The State denies that it 
interfered with the Complainant’s choice of union representative.  Based on the evidence 
presented we find no violation of the Act.  
 
 The law with respect to an employee’s right to union representation in an 
investigatory interview is well defined.  As we noted in State of Connecticut, 
Department of Correction, Decision No. 3631 (1998), under the rule of NLRB v. 
Weingarten, 420 U.S. 251 (1975), adopted by this Board in Trumbull Board of 
Education, Decision No. 1635 (1978), an employee has the right to request the presence 
of a union representative at any investigatory interview which the employee reasonably 
believes may result in disciplinary action or a threat to job security and where the 
employee has requested representation.  An employee’s right to union representation has 
been further defined in State of Connecticut, Department of Correction, Decision No. 
2582 (1987) in which the Labor Board held that if two or more union representatives are 
equally available the choice of representative belongs with the employee, not the 
employer.  An employee may not however unreasonably delay the investigatory 
interview by requesting a union steward who is absent from the work site when another 
union representative is available.  Id.   
 
 The testimony of the Complainant, the Union and the State were conflicting on a 
number of points with respect to the Complainant's request for representation during the 
investigation.  The Complainant testified he was told that his choice of representatives 
were unavailable, but that his second choice, Cuevas, was in fact available.  Borges 
testified that she did not recall the Complainant specifically requesting any particular 
union steward; however, she would have allowed him his choice of a union representative 
if that individual was available. 6  Morris testified that he did not believe either individual 
was at the facility on the morning of October 25, 2007.  Pagel was the first union steward 
Borges encountered and she requested his representation of the Complainant.   
 
 Neither party provided clear evidence before the Labor Board as to the 
availability of either Giannotta or Cuevas that day.   The undisputed evidence in the 
record indicates that the Complainant never objected to representation by either Pagel or 
subsequently Curran at any time during the investigative interview.  In addition, he 
signed two reports of his investigatory interviews, after being given the opportunity to 
review them, which stated, “…I have chosen Officer Gregory Pagel to represent me in his 
capacity as Union Steward.”  At no time, in the presence of Borges or Morris did the 

                                                 
5 The transcripts and briefs in this matter refer to the union representative alternatively as Cuevas or 
Kwervas or Quevas.  Similarly, Officer Giannotta is referred to also as Jennetto.  We adopt the spellings 
utilized in the State’s brief here.   
6 Complainant’s witness Cruz testified that she suggested the two union representatives and that she did not 
believe that Borges heard the Complainant request Cuevas as his steward.   
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Complainant express dissatisfaction with Pagel’s or Curran’s representation.7  Based 
upon the evidence we find that the State did not deny the Complainant his choice of 
union representative in violation of the Act. 
 
 We next address the Complainant’s claim that the State conspired with the Union 
to obtain his resignation without the benefit of a due process hearing and subsequent 
grievance process.  The Complainant claims that as a result his penalty was in excess of 
what other similarly situated individuals received.  Further, they threatened him with 
criminal arrest if he did not resign.  We find that the Complainant has failed to meet his 
burden of proof.   
 
 The conduct Complainant alleges the State engaged in consists of:  Dzurenda 
telling Curran that the Complainant admitted to bringing contraband items into the 
facility causing Curran to prejudge the Complainant and that the Complainant was 
coerced into resigning because the State threatened him with arrest.   The Complainant 
did not present evidence sufficient to support a finding that the State and the Union 
engaged in purposeful collusion to unlawfully restrain or coerce the Complainant in the 
exercise of his rights under the Act. 
 
 The Complainant in his investigatory interview clearly admitted to knowing that 
there was contraband coming to Garner, that the item was being sent to him as legal mail 
with the purpose of hiding the fact that the mail contained contraband, and that he knew 
that his conduct was in violation of the Department’s rules.   Providing this information 
to Curran, who was the Chief Steward at Garner about one of his fellow union members, 
is not in and of itself sufficient to support a finding of collusion between the State and the 
Union.  In order to support a finding of collusion the Complainant would need to prove 
an agreement between the Department and the Union to deprive him of his rights.  The 
evidence does not substantiate the Complainant’s claim. 
 
 The Complainant also alleges that both the Union and the State threatened him 
with criminal arrest in order to coerce him to resign.   Borges testified that the 
Complainant was well aware that the conveyance of contraband into a correctional 
facility is a criminal offense as warnings are prominently posted at Garner.  Morris 
informed the Complainant that there was a possibility of criminal charges related to his 
conduct.  Additionally, both Borges and Curran testified that the Union was attempting to 
secure an agreement that the Department would not pursue criminal charges against the 
Complainant.  The Department would not agree to those terms and informed the Union 
that while they were obligated to notify the State Police it was not up to the Department 
whether or not to bring criminal charges.  There is no evidence in the record that 
Department officials did anything more than confirm or inform the Complainant of the 

                                                 
7 At the hearing the Complainant also alleged in his testimony that Curran maintained a personal friendship 
with the two supervisors conducting the investigation of the Complainant, Borges and Morris.  Both Borges 
and Morris testified that they did not maintain a personal relationship with Curran outside of the workplace.   
The evidence presented is insufficient to support a finding that any personal relationship existed between 
Borges and Curran or Morris and Curran, such that it affected either the representation of the Complainant 
or the Department’s conduct of the investigation. 
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possible consequences stemming from his admission of an attempt to convey contraband 
into Garner.   
 

The possibility of pending criminal charges may well have a coercive effect on an 
individual who had admitted to engaging in misconduct; however, standing alone that 
fact does not translate into a conspiracy to deny the Complainant his collective 
bargaining rights.  There is no evidence of any collusion with the Union by the State to 
deny the Complainant his rights under the Act.  

 
The State argues that the Complainant was offered a resignation in exchange for 

limiting the amount of information the State could release about the Complainant to 
future employers.  He initially declined to sign the resignation letter and was placed on 
administrative leave.  He was fully informed, through the letter placing him on 
administrative leave, that the Department would be continuing its investigation and that 
he faced possible disciplinary action.  The State had no further contact with the 
Complainant between October 25 and October 30, 2007 when he signed the resignation 
letter.  In addition, there was no evidence that the Union had any contact with Warden 
Dzurenda or Borges and Morris during this intervening time period.    

 
Lastly, the Complainant charges that the Union allowed the State to conduct a 

41/2 hour investigatory interview of the Complainant in violation of his rights under the 
Act.  We have addressed the Complainant’s claim with regard to the Union’s duty of fair 
representation above and limit our discussion here to the claim with regard to the State’s 
role.  The Complainant does not dispute the right of the State to conduct an investigation 
and to question him regarding allegations of work related misconduct.   

 
The Complainant testified that he had previously been involved in two 

investigatory interviews and that the process on October 25, 2007 was similar to his prior 
experience.  The Complainant was present for the interview on a scheduled work day and 
he was paid for the full day.  In addition, the undisputed evidence in the record indicated 
that there were several breaks for the Complainant to caucus with his Union and there 
was a break between the first and second investigatory interviews while Borges and 
Morris awaited direction from Dzurenda.  Further, Morris recorded the interview by 
typing in the Complainant’s response to each question asked and time was permitted for 
the Complainant to review his answers and to make any changes or corrections.  Based 
upon the evidence in the record, the State’s conduct of the investigatory interview of the 
Complainant did not violate the Act. 
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 ORDER  

 
Pursuant to the power vested in the Connecticut State Board of Labor Relations 

by the State Employee Relations Act, it is hereby  
 
ORDERED that the complaint filed herein be and the same hereby is, 

DISMISSED.  
 
           CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 
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CERTIFICATION  

     I hereby certify that a copy of the foregoing was mailed postage prepaid this 3rd day 
of November, 2010 to the following: 
 
Attorney Leonard A. McDermott 
Employee Advocates, LLC    RRR 
35 Porter Avenue, 2B 
P.O. Box 205 
Naugatuck, CT  06770 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates     RRR 
970 Farmington Avenue, Suite 207 
West Hartford, CT  06107 
 
Attorney Ellen M. Carter 
OPM       RRR 
450 Capitol Avenue, MS#53OLR 
Hartford, CT  06106 
 
Linda Yelmini, Director of Labor Relations 
OPM 
450 Capitol Avenue, MS#53OLR 
Hartford, CT  06106 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT  06051 
 
 
 _____________________________ 
 Karen K. Buffkin, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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