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DECISION AND DISMISSAL OF COMPLAINT 
 
 On April 30, 2007 the Stratford Firefighters Local 998, IAFF, AFL-CIO (the 
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Stratford (the Town) had violated §7-470 of the 
Municipal Employee Relations Act (MERA or the Act) by unilaterally changing a past 
practice of including the EMT/MRT stipend in pension calculations and by repudiating 
the pension contract between the parties. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on August 6, 2008, October 27, 2008 and November 19, 2008.  
Both parties appeared, were represented and allowed to present evidence, examine and 
cross-examine witnesses and make argument.  Both parties filed post-hearing briefs, the 
last of which was received by the Labor Board on January 15, 2009.  Based on the entire 
record before us, we make the following findings of fact and conclusions of law and we 
dismiss the complaint. 



FINDINGS OF FACT 

1. The Town is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of all uniformed and investigatory positions 
within the fire department with certain exclusions. 
 
3. On June 24, 1980, the State Board of Mediation and Arbitration (SBMA) 
issued a binding interest arbitration award governing pension benefits for Union 
members in Case Nos. 7879-MBA-79 and 7879-MBA-82. (Ex. 5a). In the award, 
“compensation” is defined as follows: 

 
The Term “COMPENSATION” as used in this agreement as such term 
applies to employees of these bargaining units, shall mean the total 
compensation paid to the employee by the Town which is reportable in 
determining income tax for federal tax purposes, and the term 
“COMPENSATION” shall include but not be limited to basic salary, 
longevity pay, overtime pay, and pay for acting in a higher classification; the 
term “Annual Rate of Compensation” means the total compensation paid to 
the employee by the Town for the twelve (12) months immediately prior to his 
retirement or death; and the term “Average Annual Compensation” means the 
yearly average of the total compensation paid to the employee by the Town 
for the thirty-six (36) months immediately prior to his retirement or death. 
 

4. On February 26, 1993 a panel of the SBMA issued a stipulated binding 
interest arbitration award in Case No. 8687-MBA-72 concerning proposed changes 
regarding the Town’s pension plan. (Ex. 5b). The award defined compensation in the 
same manner as the 1980 award.   
 
5. The Town and the Union were parties to a collective bargaining agreement 
with effective dates of July 1, 1996 through June 30, 2002 (Ex. 4a) that contained the 
following relevant language:  

 
APPENDIX E – FIRST RESPONDER MEDICAL PROGRAM 
 
*** 
3. The Town shall agree to pay stipends in the amount of Four 

Hundred ($400) dollars for MRT certification and One Thousand 
($1,000) dollars for EMT certification. Said stipends shall be paid 
in January retroactive to the previous year. Thereafter stipends 
shall be prorated on a monthly basis and shall not be counted in 
any computations for pension purposes. Stipends shall be paid 
separately from the employee’s regular pay. Full stipends shall be 
paid for 1999. 
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6. The Town and the Union were parties to a collective bargaining agreement 
with effective dates of July 1, 2002 through June 30, 2006 (Ex. 4b) that contained the 
following relevant language: 
 

APPENDIX E – FIRST RESPONDER MEDICAL PROGRAM 
 
*** 
3. The Town shall agree to pay stipends in the amount of Four Hundred 

($400) dollars for MRT certification and One Thousand ($1,000) dollars 
for EMT certification. Effective July 1, 2004 the EMT stipend shall 
increase to Twelve Hundred Tenty-Five (sic) ($1,225.00) dollars and the 
MRT stipend shall increase to Four Hundred Seventy-Five ($475.00) 
dollars. Effective July 1, 2005 the EMT stipend shall increase to Fourteen 
Hundred Seventy-Five ($1,475.00). Full stipends shall be paid for the 
years of implementation for those who sereved (sic) as EMTs and MRTs 
for that whole year. Those only serving for part of the year will have the 
stipends pro-rated. Said stipends shall be paid in January retroactive to the 
previous year. Thereafter stipends shall be prorated on a monthly basis and 
shall not be counted in any computations for pension purposes. Stipends 
shall be paid separately from the employee’s regular pay. Full stipends 
shall be paid for 1999. 

 
7. The Town and the Union are parties to a collective bargaining agreement with 
effective dates of July 1, 2006 through June 30, 2010. (Ex. 4c). Item 3 in Appendix E 
is unchanged from the previous contract.  
 
8. The EMT/MRT stipend in Appendix E was not mentioned or discussed during 
negotiations for the 2006 – 2010 contract, which was executed sometime in late 
Summer 2007.  

 
9. In or about late 2004 or early 2005, then Acting Finance Director Patti-Lynn 
Ryan (Ryan) researched IRS regulations and concluded that various payments, 
including the EMT/MRT stipend, properly should have been treated as supplemental 
wages and therefore taxed. Ryan notified then Town Manager Ben Branyan 
(Branyan) that in order to come into compliance the stipends needed to be taxable. 

 
 

10. In or about early 2005, then Union President John Conway (Conway) had a 
meeting with Branyan, Ryan, and then Human Resources Director Dorinda Borer. At 
that meeting, Branyan explained that the Town had learned that the EMT/MRT 
stipend was a taxable event, and because it was taxable pursuant to the definition of 
compensation in the pension contract, it would be counted in any computations for 
pension purposes. Appendix E was not discussed at this meeting. 
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11. The Town included the EMT/MRT stipend as a taxable event and as 
compensation and included the amount in computations for pension purposes in 2005 
and 2006.  

 
12. On April 5, 2007 Donna Marie Vedock (Vedock), Payroll Clerk, sent an email 
to then Personnel Director Marilyn Flores (Flores) and John Norko with the subject 
line “FW: Local 998 – Medical Stipend.” (Ex. 9). The email read:  

 
To recap my conversation with John Norko this morning, 
 
In the payroll dated 1/26/07, Fire Dept. Medical Stipends were paid by 
separate check/direct deposit with no pension deductions taken, according to 
the Fire Union contract. 
 
In the payroll dated 3/9/07, adjustments were made for clerical errors of the 
2005 & 2006 stipend processing which were subject to pension deduction. 
Attached to each Fire Union employee’s check/advice affected by the 
adjustment was a notice regarding the correction. The notice was the same 
wording as the email I sent to John Conway and Mike Hostetter on March 6th 
(see far bottom).  
 
I received a “read-receipt” for the emails to John Conway and Mike Hostetter 
on the morning of March 6th. Knowing that they received their emails, I 
deleted the read receipt. (Computer Services is not able to recapture this 
receipt, as per below.) I did not hear further from either John or Mike until 
Friday, March 30th. On that date, John Conway came to see me on another 
issue, and before leaving asked what the Medical Stipend email was about that 
“he didn’t look into” earlier. I explained that it was to adjust a clerical error 
and explained the combination of clerical mistakes which lead to the error. He 
had no further questions.  
 

13. On April 13, 2007 Vedock forwarded an email to Mike Hostetter for his 
information with the subject line “FW: Local 998 - Medical Stipend.” (Ex. 8). The 
email was originally sent by Vedock to Conway, copied to Norko, Flores and Bonnie 
Vail on March 5, 2007, and read: 
 

A recent review of Medical Stipend processing indicated that payments made 
in January 2005 and 2006 were erroneously subject to pension deduction. 
According to your bargaining unit contract, Appendix E, paragraph 3, stipends 
“shall not be counted in any computations for pension purposes”. 
 
Payroll corrections to adjust this error will be processed this week. For 
example, each affected employee paid in Jan. 2005 at the rate of $1,225.00 
will be refunded $73.50, and those paid in Jan. 2006 at the rate of $1,475.00 
will be refunded $88.50. 
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I apologize for any inconvenience this may have created for Local 998 
members.  
 

14. On April 2, 2007 the Town and the Union reached a settlement agreement 
regarding the Town’s taxation of firefighters’ uniform allowance that resolved 
compliance in a Labor Board prohibited practice complaint. (Ex. 7).  
 
15. On October 12, 2007 a panel of the SBMA issued a stipulated binding interest 
arbitration award in Case No. 9798-MBA-235 concerning proposed changes 
regarding the Town’s pension plan. (Ex. 6). The award is currently under appeal by 
the Union.  
 

CONCLUSIONS OF LAW 

1. An employer’s unilateral change to an established past practice in a condition 
of employment that is a mandatory subject of bargaining is a refusal to bargain in 
good faith in violation of §7-470(a)(4) of the Act, unless an adequate defense is 
established. 
 
2. In order for the Complainant to establish a prima facie case of unilateral 
change, it must show that there has been an existing fixed practice and a clear 
departure from that practice without bargaining. 

  
3. The Union has not established a prima facie case of unilateral change. 
Therefore the Town has not violated the Act. 

 
4. The Town did not repudiate the collective bargaining agreement or the 
pension agreement. 

 
5. No valid oral agreement existed between the Union and the Town. 

DISCUSSION 

The Union alleges in the instant complaint that an oral agreement was made 
between the Town and the Union to include the EMT/MRT stipend in pension 
calculations. In addition, the Union argues that the Town violated the Act when it 
unilaterally changed a past practice of including the stipend in pension calculations. It  
further alleges that this action by the Town also repudiated the contract and the pension 
agreement between the parties. 1 The Town counters that there was no past practice of 
including the EMT/MRT stipend in pension calculations; rather, the two-year period in 
which the stipend was included was due to a clerical error the Town corrected upon 

                                                 
1 In its original complaint, the Union claimed repudiation of the pension agreement only but expanded its 
allegations in its brief to include a claim of repudiation of the collective bargaining agreement. We will 
address both here.  
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discovery. The Town further argues that no oral agreement was struck to include the 
stipend in pension calculations. We agree with the Town for the following reasons.  

 
The crux of the Union’s complaint here is its allegation, denied by the Town, that 

an oral agreement was reached between Conway and Branyan at a meeting in early 2005 
to include the stipends in pension calculations. It is clear that the alleged agreement, if 
made, would have the effect of amending Appendix E of the collective bargaining 
agreement, because the alleged oral agreement directly contradicts the terms present in 
Item 3 of Appendix E regarding the exclusion of the stipend from pension calculations. 
We find, however, that despite the Union’s claim, the parties’ actions in this case 
demonstrate an intention to maintain, rather than alter, the language of Appendix E. In 
this regard, the uncontested evidence presented shows that Appendix E was not discussed 
at the meeting in 2005. Tellingly, the Union admits that it did not bring up, nor did the 
parties discuss the EMT/MRT stipends during negotiations for the 2006 – 2010 contract, 
which was not executed until late summer 2007, well after the Town reverted to 
excluding the stipend from pension calculations. This timeline indicates to us that the 
Union had ample opportunity to propose that Appendix E be amended to memorialize the 
terms of the alleged oral agreement if it in fact trusted that one had been reached. Its 
admitted silence during that time speaks volumes. We find the Union’s behavior to be 
fatal to its claim of the existence of such an agreement.    

 
Even if the alleged oral agreement existed, it would be invalid because it was not 

reduced to writing. We find our discussion in Town of East Hartford, Decision No. 1933 
(1980) to be applicable and so rely on it here. In that case, we stated: 

 
Quite aside from the statute of frauds and the parol evidence rule (either or both 
of which may be applicable here) the Act specifically mandates that ‘Any agree- 
ment reached by the negotiations shall be reduced to writing.’ Sec. 7-474(b). And  
a later subsection provides that ‘The procedure for the making of an agreement  
between a municipal employer and an employee organization provided by [these] 
sections shall be the exclusive method for making a valid agreement for municipal 
employees represented by an employee organization…’ Sec. 7-474(e). These 
provisions, we think, show a legislative intention that the results – though not all 
the intermediate steps – of collective bargaining for public employees be matters  
of record available to the public. We do not believe that the General Assembly 
meant to countenance under-the-table side agreements between the negotiators.  
  
For the reasons given above, we cannot find the oral agreement alleged by the 

Union existed. 
 
A union’s prima facie case in support of a claim of unilateral change in a past 

practice is to show the clear existence of a past practice and a unilateral change in that 
practice made by the employer. Norwalk Third Taxing District, Decision No. 3695 
(1999); Town of Hamden, Decision No. 2394 (1985). Once the union has made its prima 
facie case, the burden shifts to the employer to establish an adequate defense. We 
recognize a controlling provision of a collective bargaining agreement as one such 
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defense. Norwalk Third Taxing District, supra; City of Stamford, Decision No. 2442 
(1992).  

 
In the instant case, the Union has failed to establish a prima facie case of 

unilateral change. The record is clear that from at least 1996 through 2004 the Town did 
not include the EMT/MRT stipend in pension calculations and that this practice was in 
keeping with Appendix E of the collective bargaining agreement. However, due to a 
clerical error made once the Town began taxing the stipend, it included the EMT/MRT 
stipend in pension calculations twice, in 2005 and 2006. In January 2007, the Town 
realized its error, distributed refund checks accordingly, and returned to excluding the 
stipend from pension calculations. We find that the two-time inclusion of the stipend in 
pension calculations was merely a clerical error, fully rectified as soon as it was 
discovered, and not a past practice. 

 
Even if the Union had made its prima facie case of unilateral change, the contract 

provides a defense for the Town’s actions. Appendix E unequivocally states that the 
EMT/MRT stipend “shall not be counted in any computations for pension purposes.” As 
we have held many times before, an employer has the right to revert to the terms 
embodied in the contract. City of Hartford, Decision No. 3792 (2000); Town of West 
Hartford, Decision No. 2484 (1986); Town of East Windsor, Decision No. 2334 (1984). 
Therefore, the Town was well within its right to return to excluding the stipend in 
pension calculations in keeping with the mandates of Appendix E.2     

 
The Union also claims that the Town repudiated the applicable collective 

bargaining agreement and the pension agreement in 2007 when it repudiated the alleged 
oral agreement it made with the Union in 2005 to consider the stipends toward pension 
calculations. It is well settled that contract repudiation may be found under very limited 
circumstances. The first is where the respondent party takes an action based upon an 
interpretation of the contract and that interpretation is asserted in subjective bad faith. 
The second is where the respondent party takes an action based upon an interpretation of 
the contract and that interpretation is wholly frivolous or implausible. The third type does 
not involve assertion of an interpretation of the contract but instead the respondent either 
admits or does not challenge the complainant’s interpretation and seeks to defend its 
actions on some collateral ground. Plainfield Board of Education, Decision No. 4014 
(2004); Hamden Board of Education, Decision No. 3426 (1996); Norwich Board of 
Education, Decision No. 2508 (1986). Repudiation is something beyond mere breach. 
Town of Plainville, Decision No. 1790 (1979). 

 
In raising this claim, the Union argues that the Town has bargained in bad faith by 

repudiating the alleged 2005 oral agreement. However, as we discussed at length above, 
we do not believe the oral agreement alleged by the Union was valid, therefore negating 
the basis for this claim. However, even if we had found it to be legitimate, the Union 

                                                 
2 The Union points out in its brief that Appendix E directly conflicts with the definition of “compensation” 
contained in the Pension Agreement. However, this is not a matter for the Labor Board to decide; rather, it 
is up to the parties to negotiate contractual issues at the bargaining table if they so choose. Therefore we 
leave such matters to the discretion and will of the parties. 
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presented no evidence of repudiation by the Town under any of the above-described 
theories. Therefore we dismiss this portion of the complaint. 

 
 For the foregoing reasons, the complaint is dismissed. 

ORDER 

           By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 
 
           ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
 
                         CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Wendella A Battey 
    Wendella A. Battey 
    Board Member 
 
    Kenneth Leech 
    Kenneth Leech 
    Alternate Board Member  
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CERTIFICATION 
 
     I hereby certify that a copy of the foregoing was mailed postage prepaid this 7th day of 
January, 2010 to the following: 
 
Attorney Daniel P. Hunsberger 
UPFFA of CT      RRR 
35 Glen Hollow Drive 
Monroe, CT  06468 
 
Attorney Warren Holcomb 
Berchem, Moses & Devlin    RRR 
75 Broad Street 
Milford, CT  06460 
 
 
 ______________________________________ 
 Alexandra M. Gross, Acting General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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