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DECISION AND ORDER 
 
 On September 18, 2007 the International Association of Firefighters, Local 992 
(the Union) filed a complaint, amended on January 24, 2008, with the Connecticut State 
Board of Labor Relations (the Labor Board) alleging that the City of New Britain had 
violated §7-470 of the Municipal Employee Relations Act (MERA or the Act) by 
discriminating against the Union president in the promotional process.  
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a formal hearing on January 28 and April 28, 2008.  Both parties 
appeared, were represented and allowed to present evidence, examine and cross-examine 
witnesses and make argument.  On January 25, 2008 the City filed a Motion to Dismiss 
the complaint on the basis that the allegation concerns the promotional process, an illegal 
subject of bargaining pursuant to § 7-474(g) of the Act.  The Union filed an Objection to 
the motion on January 28, 2008.  On April 28, 2008 both parties were allowed to present 
argument on the motion and objection.  The Labor Board reserved ruling on the motion.  
Both parties filed post-hearing briefs and reply briefs, the last of which was received by 
the Labor Board on July 29, 2008.  Based on the entire record before us, we make the 
following findings of fact and conclusions of law and we issue the following order.  



FINDINGS OF FACT 

1. The City is a municipal employer pursuant to the Act.  

2. The Union is an employee organization and at all material times has represented a 
bargaining unit of all uniformed and investigatory employees of the City Fire 
Department, except the Chief and Assistant Chief. (Ex. 3). 
 
3. The Union and the City are parties to a collective bargaining agreement (Ex. 3) 
that contains the following management rights clause: 
 

ARTICLE TWO – RIGHTS OF THE CITY 
2:1 Unless clearly limited or relinquished by a specific section of this 
Agreement, the rights, powers and authority held by the City and any of its 
departments, agencies, or boards pursuant to any Charter, General or 
Special Statute, Ordinance, Regulation or other lawful provisions over 
matters involving the municipality, and the complete operational control 
over the policies, practices, procedures and regulations with respect to 
employees of the Fire Department, shall remain vested solely and 
exclusively in the City of New Britain.  

 
4. The City’s Code of Ordinances (Ex. 5) contains the following provision: 

Sec. 2-833. Rule of five plus three 
In the filling of a vacancy from an open competitive employment list 
which has not been excluded by the Civil Service Commission as re-
employment, initial entry, noncompetitive, internal posting, rule of the list, 
or lay-off list, the names certified to the appointing authority shall be those 
of the five (5) persons standing highest on the certified employment list 
plus the next three (3) highest ranked names of individuals who are 
domiciled in the City of New Britain, if available.  
 
If fewer than five (5) candidates pass an examination, an appointment may 
be made from the pool of those who have passed, or, at the discretion of 
the personnel director, the position may be readvertized.   

 
5. There exists a City Civil Service Commission. The City’s Civil Service Rules 
(Ex. 4) contain the following provisions: 
 

RULE IV.  METHOD OF FILLING VACANCIES 
*** 
D. Certification of Eligibles.  In the filling of a vacancy from an open 

competitive certified employment list, the names certified to the 
appointing authority shall be those of the five (5) persons standing 
highest on the certified employment list plus the next three (3) highest 
ranked names on the certified employment list of individuals who are 
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domiciled in the City of New Britain, if available.  For each list 
certified to the appointing authority the eight (8) eligible candidates 
will be categorized as the top five (5) chosen by “rank” and the next 
three (3) chosen by virtue of “domicile”, if available.  If there is more 
than one vacancy, the Civil Service Commission will certify one 
additional name from the appropriate category (rank or domicile), if 
available, for each additional position vacancy.  Practically, this may 
mean forwarding names from each category (rank or domicile) in a 
“back-up” status, until such time as the first appointment is made and 
it is known from which category (rank or domicile) the appointee has 
been selected.  If there is no complete list, then a list of the persons(s) 
eligible shall be certified.  The appointing authority shall forthwith 
appoint one of those whose names have been certified for each bona 
fide position vacancy, in accordance with the “Rule of Five Plus 
Three.” 
*** 

RULE V. RE-EMPLOYMENT AND EMPLOYMENT LISTS 
*** 
E. Removal of Name from Employment List.  The name of any person 

appearing on a certified employment list or re-employment list may be 
removed by the Personnel Director if the eligible requests in writing 
that his/her name be removed or if he/she cannot be located at the last 
known address on file with the Civil Service office.  The name of any 
eligible may be removed by the Personnel Director if the name has 
been certified for appointment three (3) separate times and has not 
been appointed, or if the eligible has waived appointment three (3) 
times in the same class or position.  If an eligible chooses to waive 
appointment, that individual will not be certified for employment 
before 30 days from the date of waiver, unless the need exists 
otherwise to certify that name prior to thirty days, as determined by the 
Personnel Director.   
*** 

 
6. There currently exists and has existed for some time, a performance evaluation 
system for the bargaining unit. Performance evaluations are only given to new employees 
and promotional candidates.  All or nearly all personnel receive a score of 95 on the 
performance evaluation.  
 
7. Mark Carr (Carr) was appointed Fire Chief in September 2004.   

8. Edward Preece (Preece) has been a firefighter for approximately 13 years.  Preece 
served on the Union Executive Board for 7 years and was elected Union President in 
November 2005.  Preece is certified in both Fire Officer I and Fire Service Instructor 
Training and is a knowledgeable and highly regarded firefighter.   
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9. In or about June 2005 Carr proposed a new evaluation system to the then Union 
President and Vice President.  Carr subsequently sent a draft performance evaluation to 
the Union President and Vice President for review. (Ex. 6A).  Carr also sent a letter (Ex. 
7) to all personnel stating in part: 
 

The merits of the current civil service promotion list and how it 
determines firefighter positioning is not considered to be a suitable 
measurement of employee assessment.  Any situation where everyone is 
given the same score irrespective of their performance or behaviour is 
unfair, irresponsible and a mockery of any employee evaluation system.  
This is not a reflection of candidates on current promotion lists.  But is a 
clear indication of a system which does not take into account a firefighters 
personal commitment, work ethic, contentiousness or attitude, all critical 
aspects of officer development and management.  

 
10. The Union Executive Board voted to reject the new evaluation system.  The 
proposal was then presented to the membership, which also voted to reject it.    
 
11. In the summer of 2005, the Union also rejected proposals by Carr to revise the 
vacation system and to require 30 days notice of retirement.  (Ex. 31).   
 
12. In the late spring or summer of 2005 the Union took a “no confidence” vote 
concerning Carr.  Preece presented the no confidence vote to the City Council. 
 
13. The City docked Preece 4 hours pay for the time he spent presenting the no 
confidence vote to the City Council.  The Union filed a grievance (Ex. 21) on August 18, 
2005.  The Assistant Chief upheld the grievance on August 22, 2005 and Preece received 
pay for the 4 hours.  
 
14. In September 2005 Preece was informed by another firefighter of an alleged 
physical threat made by Carr against Preece and the then Union President.  After 
consultation with his supervisor, Preece took a leave of absence from work for 9 days.  
The alleged threat was investigated by the New Britain Police Department but was not 
substantiated.  The City charged Preece 9 vacation days for the period during which he 
was on leave.  The Union filed a grievance concerning Preece’s vacation days. (Ex. 22A).  
The grievance was ultimately settled by the City charging the 9 days to Preece’s sick 
time, instead of vacation time.  (Ex. 22B).   
 
15. After Preece was elected Union President in November 2005 Carr again proposed 
his new evaluation system.  Preece told Carr that the new system was unacceptable 
without negotiation.   
 
16. On or about January 1, 2006 a vacancy occurred for the position of Fire 
Lieutenant.  The City did not post the vacancy or administer a promotional examination 
for the position so the Union filed a grievance on or about May 31, 2006.  An arbitration 
award was issued on April 25, 2007 (Ex. 14) finding that the City violated the collective 
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bargaining agreement between the parties by failing to administer a promotional 
examination for the Fire Lieutenant and ordering: 
 

The City will conduct and complete a competitive promotional 
examination following the mandates of the collective bargaining 
agreement and the City’s Merit Rules in establishing an eligibility list for 
the position of Fire Lieutenant.  Further, only those employees having 
three or more years of requisite experience as of 60 days after the vacancy 
occurred shall be eligible to take such examination.   

 
17. The promotional examination for Fire Lieutenant was given in spring 2007.  The 
test was administered by City Personnel Director Karen Levine (Levine).  Although 
Levine had administered other examinations, she consulted with the City’s Corporation 
Counsel’s office regarding the Lieutenant’s exam. 
 
18. The written portion of the exam was weighted 50%; the oral portion was weighted 
20%; seniority was weighted 26%; and the performance evaluation was weighted 4%.  
The ranked eligibility list was certified by Levine on June 4, 2007.   
 
19. Preece ranked first of 15 firefighters who passed the exam. (Ex. 13).  Preece 
received a 100% score on the oral portion of the exam.  Preece was informed of his rank 
by letter dated June 4, 2007. (Ex 20).  The following is the order of rank of the 15 
firefighters who passed the exam: Preece, King, Sanzaro, Jurgilewicz, Dzioba, Letitia, 
Carignan, DiGalbo, Cloukey, Goodenough, Maloney, Bodycoat, Ortelle, Turek, 
Archacki.  
 
20. At the time the eligibility list was certified, there were 5 Fire Lieutenant 
vacancies.  Another vacancy occurred during the interview process following the 
examination. 
 
21. Pursuant to the Rule of Five Plus Three, Levine sent to Carr an eligibility list that 
contained the following names: Preece, King, Sanzaro, Jurgilewicz, Dzioba, Cloukey and 
Maloney.  Cloukey and Maloney were the only 2 City residents on the list.  Levine did 
not send a “back-up list” as required by Rule V(D) of the Civil Service Rules.  
 
22. Carr invited all 15 people on the certified list to interviews.   

23. An impromptu meeting of most of the eligible candidates occurred before the 
interviews that were scheduled in and around the beginning of July 2007.  Firefighter 
King organized the meeting and Preece attended the meeting.  The candidates, including 
Preece, were concerned about the manner in which Carr would promote from the list.   In 
particular the candidates, including Preece, were concerned that Carr would not promote 
Preece because of the Union’s disputes with Carr.  After discussion, one firefighter 
suggested that only the top 5 candidates on the list appear for their interviews.  
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24. Eventually, the top 5 candidates as well as one other candidate appeared for the 
initial round of interviews with Carr.  
 
25. Carr and one member of the Fire Commission conducted the interviews.  The 
questions were pre-determined and asked the candidate’s opinion on subjects such as the 
critical attributes of a firefighter, the candidate’s strengths and weaknesses and the role of 
the fire department in the community.  The questions also sought the candidate’s 
knowledge of the Department’s Health and Safety Policy and the candidate’s knowledge 
of the term “organizational change.” (Ex. 30).  Carr did not use a rating or answer matrix 
system to evaluate candidates on their answers.  No notes exist of the candidates’ answers 
to any of the questions.   
 
26. Carr scheduled another round of interviews because most of the 15 ranked 
candidates had not appeared for the original interviews.  Most of the candidates attended 
the second round of interviews.   
 
27. Carr chose King (#2) to fill the first Lieutenant vacancy.  

28. Although the City knew that there were 6 total vacancies, the City approached 
each vacancy as a separate promotion process and did not create the “back up list” as 
required by Rule V(D).    
         
29. The City did not actually create a new formal list for each appointment and the 
record does not indicate the exact dates of each appointment.  The reconfigured list was 
handwritten for each vacancy and there was no formal correspondence between Levine 
and Carr about the reconfigured lists.  The appointments took place between mid to late 
July 2007 and the end of September 2007.   
 
30. The vacancies were filled in the following order: King (#2); Sanzaro (#3); 
Cloukey (#9); Letitia (#6); DiGalbo (#8); and Turek (#14).  
 
31. When Carr reached the fourth vacancy, he already had passed over Preece, 
Jurgilewicz, Dzioba and Maloney three times.  The City interpreted Civil Service Rule V 
to allow Levine the discretion to remove those 4 candidates from the eligibility list 
because they had been “certified for appointment three (3) separate times” and had not 
been promoted.  Once Levine removed them from the list, they were not eligible for the 
last 3 Lieutenant vacancies.   
 
32. The result of the City’s approach in creating new lists for each appointment and 
removing eligible firefighters after appointments was that the lowest ranking firefighters 
were eventually placed on the “Five Plus Three” list and the list was reduced by seven.  
 
33. By the time all 6 vacancies were filled Carignan, Goodenough and Bodycoat were 
also removed from the list leaving only Ortelle and Archacki on the list for future 
vacancies during the life of the list.    
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34. Carr’s reasons for passing over Preece were that Preece was not specific enough 
in his answers to Carr’s questions during the interviews with Carr and the unidentified 
member of the Fire Commission and that Preece was not knowledgeable enough about 
Health and Safety rules.   
 
35. Several times in 2007, during meetings with Deputy Fire Chief McCrann 
(McCrann) regarding employee issues, Carr commented that the Union needed new 
leadership.  In one meeting with McCrann and firefighters in a particular firehouse, Carr 
said that if the Union would accept his new evaluation system, he would promote “in 
order.”    
 
36. During the summer of 2007 the Union and Carr continued to disagree concerning 
Carr’s proposal to change the evaluation system as well as other issues.  By memo to all 
personnel dated August 15, 2007 (Ex. 15) Carr again distributed his proposed revised 
evaluation system, stating in part: 
 

It has been brought to my attention that there seems to be a breakdown in 
communication regarding the process of performance evaluations, more 
specifically when discussing the current promotion systems which utilizes 
the system of 5 plus three.  In June 2005 the department met with the then 
union president and vice president where the value of a performance 
management system was outlined. … 
*** 
A follow-up memo Reference 33/05 dated October 3rd 2005, shows that 
the unions leaders reported that the Department’s membership voted 
overwhelmingly to reject the proposal in its entirety without any 
explanation.  And in doing so keeping in place the 5 plus three system 
rather than the established score order promotions suggested in my memo 
21/05 dated July 17th 2005.  This subject was also discussed with the 
current union president who informed me that the department will not give 
me what I want.   
*** 
It was surprising that the membership apparently voted to reject the 
proposal, while knowing that until a valid system is in place the 5 plus 3 
rule will be applied by management within the scope of that rule.  I have 
stated that I will not support an invalid and useless system of evaluation 
irrespective.  In other words, this clearly states that this is something you 
wanted, hence application of the process to each promotion system ever 
since.   
It is troubling to hear that many members have yet to see or have any 
knowledge of this proposal or the purpose of this proposal.  I will not 
comment as to why this information was not circulated with the 
membership as intended, or why it was reported that you turned down the 
proposal without reviewing.  It just needs to be available.  
*** 
(Emphasis in original). 
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37. By memo to all personnel dated September 12, 2007 (Ex. 16) Carr addressed his 
dispute with the Union concerning training “details” in the department, stating in part: 
 

I have recently been informed by the union leadership that a grievance will 
be filed if the “details” were not reduced to 3 as per contract….Sadly, this 
position by your E-Board affects your personal development 
opportunities…[The Union’s position] is totally inappropriate and in no 
uncertain terms can be considered as bullying, since your requests by 
firefighters to work and learn about their Department affect the 
Department and individuals being denied their learning opportunities.  In 
essence if you are interested in any of these development opportunities, it 
appears that the E-board has no interest in your personal 
development…which is extremely sad… 
I cannot comprehend why the leadership of a body would chose [sic] to 
hurt itself and general members in this way, I guess it maybe [sic] a matter 
of personal preferences within your leadership rather than the needs of 
individuals wanting to develop themselves.  
 

38. The Union filed an appeal with the Civil Service Commission concerning the 
removal of the 7 firefighters’ names from the Lieutenants’ eligibility list.  On April 8, 
2008 the Civil Service Commission upheld the appeal stating: 
 

It was the Commission’s determination that Rule V(B) of the Rules of the 
Civil Service Commission, which allows the Personnel Director to remove 
an individual from an employment list “if the name has been certified for 
appointment three (3) separate times and has not been appointed”, was not 
complied with by the Personnel Director in that she had not certified as 
eligible these individuals’ names by three separate written 
communications to the appointing authority.  In addition, Rule IV(D) 
states, in pertinent part: 
 

If there is more than one vacancy, the Civil Service Commission 
will certify one additional name from the appropriate category (rank 
or domicile), if available for each additional position vacancy. 
Practically, this may mean forwarding names from each category 
(rank or domicile) in a “back-up” status, until such time as the first 
appointment is made and it is known from which category (rank or 
domicile) the appointee has been selected.  If there is no complete 
list, then a list of the person(s) eligible shall be certified.   

(Ex. 27). 
 
39. By letter dated April 18, 2008 the City informed the Union that it had restored the 
7 names to the eligibility list. (Ex. 28). 
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40. In previous promotions since 2004, Carr has selected a candidate other than the 
top ranked candidate on the eligibility list. (Exs.10-13). 
 
41. Levine had not previously been involved with a promotion process that involved 
more than one vacancy at a time. Levine was appointed to her position in 2005.  
 

CONCLUSIONS OF LAW 

1. An employer’s discrimination or retaliation against an employee for engaging in 
protected, concerted activities is a violation of the Act. 
 
2. To establish a prima facie case, the Complainant must show that the employee 
engaged in protected, concerted activities; the employer had knowledge of those 
activities; and the employer harbored anti-union animus.  Once a prima facie case is 
established the burden shifts to the employer to rebut the Union’s case.  
 
3. The Union proved a prima facie case of discrimination or retaliation by the City 
against Preece. 
 
4. The City failed to rebut the Union’s prima facie case. 

5. The City violated the Act by failing to promote Preece.  

DISCUSSION 

 The Union alleges that the City failed and refused to promote Preece because of 
his Union activities.  The Union argues that the subject of this complaint is not precluded 
by § 7-474(g) of the Act, which prohibits collective bargaining about most aspects of the 
civil service promotion process, because this complaint alleges that the City violated its 
statutory collective bargaining obligations in that process.   
 
 The City argues that it did not violate the Act for several reasons.  First, the City 
claims that this complaint is barred by §7-474(g) because the subject of promotions is 
governed by the civil service process and is an illegal subject of bargaining.  The City 
also asserts that the Union has failed to prove the existence of anti-union animus and as 
such, has failed to prove a prima facie case of discrimination.  The City also claims that 
even if the Union has proved a prima facie case, the City has proved an affirmative 
defense in that the Rule of Five Plus Three allows the Chief discretion to pass over the 
first ranked candidate, which Carr did in this case.  We find that the City discriminated 
and retaliated against Preece in the promotional process because of his Union activities.’ 
 
 First, we deny the City’s motion to dismiss this case pursuant to § 7-474(g) of the 
Act. The City is correct that this section of the statute precludes bargaining about much of 
the civil service promotional process.  However the statute cannot be used as a shield to 
protect illegal activity; the promotional process cannot be invoked to deprive an 
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employee of his collective bargaining rights.  In this case, the Union alleges that the City 
used the promotional process to discriminate and retaliate against the Union President.  
The statute does not preclude this Board from reviewing the promotional process when it 
is alleged that the process itself is part of the illegal activity.  Thus, the Union’s allegation 
is a legitimate one under the statute.   
 
 It is a prohibited practice within the meaning of the Act for an employer to 
discriminate or retaliate against an employee for engaging in union or other protected 
activities.  This Board has repeatedly affirmed the proper method of analysis applied to 
such cases: 

 
Where a complainant alleges that employees were discriminated against in 
their employment because of activity on behalf of a Union, the 
complainant has the initial burden of proving that the discriminatory 
action was taken because of these protected activities, or at least that the 
protected activities were a substantial factor in bringing about the adverse 
actions.  Connecticut Yankee Catering Co., Inc. Decision No. 1601 
(1977).  Using an analytical framework such as is found in Wright Line, 
251 NLRB 1083, 105 LRRM 1169 (1980); enforced 622 F.2d 899 (1st Cir. 
1981); cert. denied, 455 U.S. 989, 102 S.Ct. 1612, we determine first 
whether a complainant has established a prima facie case of 
discrimination.  Once the prima facie case is established, we then 
determine whether the employer has established an affirmative defense 
thereto.  Town of Greenwich, Decision No. 2257 (1983), aff’d O’Brien v. 
State Board of Labor Relations, 8 Conn. App. 57 (1986); and Town of 
Windsor Locks, Decision No. 2836 (1990), appealed on other grounds, 
aff’d Police Department of the Town of Windsor Locks v. Connecticut 
State Board of Labor Relations, et al., 255 Conn. 297 (1993); Sheriff’s 
Department Fairfield County, Decision No. 3106-B (1993).  
 
A prima facie case includes proof that (1) the employee engaged in 
protected, concerted activities; (2) the employer had knowledge of those 
activities; and (3) the employer harbored anti-union animus.  See Sheriff’s 
Department Fairfield County, supra, citing Hardin, Developing Labor 
Law, Third Ed. (1992) at p. 194. 

 
Torrington Board of Education, Decision No. 3204 (1994). 
 
If the Union is able to establish a prima facie case, the burden then shifts to the employer 
to establish an affirmative defense.  The employer may establish such defense by proving 
that the same actions would have been taken absent an improper motive.  That is, the 
presumption of discrimination may be rebutted by showing that the employer would have 
taken the same action with regard to the affected employee for a legitimate reason.  City 
of Hartford, Decision No. 3785 (2000); Town of Old Saybrook, Decision No. 4089 
(2005). 
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We have adopted in our definition of “protected, concerted activity” both the 
definition set forth in Meyers Industries, 296 NLRB 493, 115 LRRM 1035 (1984) 
(Meyers I) (“engaged with or on the authority of other employees, and not solely by or on 
behalf of the employee himself”) and that in NLRB v. City Disposal Systems, 465 U.S. 
822, 115 LRRM 3193 (1984)(“invocation of a right derived from a collective bargaining 
agreement”).  Board of Trustees for State Technical Colleges, Decision No. 2725 
(1990); Town of Old Saybrook, supra.   Thus, participation in the grievance process and 
support of union sponsored initiatives are protected concerted activity.  Town of Old 
Saybrook, supra; Town of Wallingford, Decision No. 3999 (2004); City of Waterbury, 
Decision No. 3884 (2002).   

 
Turning to the first two prongs of the Union’s prima facie case, it is clear that 

Preece engaged in protected concerted activities and that the City was aware of his 
activity.  He has been the President of the Union since late 2005 and, prior to that, served 
on the Union Executive Board for 7 years.  He served on the Union negotiating team in 
the last round of negotiations, presented the Union’s no-confidence vote to the City 
Council, was the grievant in two grievances concerning his pay and vacation time, 
participated in a grievance alleging that the Chief had made threats against firefighters, 
interacted continuously with Carr regarding Carr’s evaluation system proposal and other 
issues and participated in pursuing several prohibited practice complaints.  

 
We also find that the City harbors anti-union animus.  Carr has made his negative 

feelings about the Union well-known.  He commented on several occasions that he 
believes the Union needs new leadership.  Carr referred to the Union leadership in a 
memo regarding his continuing dissatisfaction with the current evaluation system, 
inferring that the members of the bargaining unit were not given accurate information and 
that, if the Union gave him his choice of an evaluation system, he would promote in 
“score order.”  Carr also made this statement directly to McCrann and others in 2007.  In 
September 2007 Carr underscored his animus in a memo in which he referred to the 
Union leadership as “bullies,” stating that the Union leadership has no interest in the 
personal development of the employees and that the leadership had chosen to hurt itself 
and general members.  In a recent case, we came to the same conclusion regarding the 
City’s animus.  See City of New Britain, Dec. No. 4357(2008).   Based on the record, we 
find that the Union has proven a prima facie case.  

 
The City contends that it would have taken the same action absent a 

discriminatory motive.  In this regard, the City relies on the fact that Carr had previously 
chosen a candidate other than the top-ranked candidate in other promotion processes and 
that the Civil Service rules are designed to allow selection of lower ranked candidates.  
The City also relies on Carr’s testimony that Preece was not as qualified as others on the 
list because he was not specific enough in his answers to Carr’s questions and was not 
knowledgeable enough about the Department’s Safety and Health rules.  We are not 
convinced.  

 
The record establishes that Preece is a knowledgeable and well-respected 

firefighter.  His supervisor of many years testified credibly that Preece is a reliable leader, 
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an excellent line firefighter and a very knowledgeable and hands-on member of the 
department.  Preece is certified in both Fire Office I and Fire Service Instructor Training.  
He ranked first on the overall examination and he received a 100% score on the oral 
portion of the examination by a committee of other fire personnel.  His fellow 
firefighters, including those competing with him for a Lieutenant position, supported his 
promotion by initially agreeing to forfeit their chance at an interview in order to give him 
a chance at promotion.  In sum, Preece is clearly a qualified and respected leader in this 
department.    

 
In the face of Preece’s qualifications and the overwhelming evidence regarding 

Carr’s animus, we find the City’s reasons for not promoting Preece ring false.  First, 
Carr’s testimony about Preece’s performance in the interview with Carr was vague and 
difficult to understand.  Carr asserted that Preece was not knowledgeable yet did not 
point to any specifics regarding Preece’s answer.  Carr kept no notes of the answers to his 
questions and the City did not present the testimony of the Fire Commissioner who sat in 
on the interviews and could have corroborated Carr’s conclusions. Given Preece’s score 
on the examination and his otherwise respected place among other fire personnel, we find 
it difficult to believe that Preece performed so badly in his interview with Carr that it 
would justify Carr’s refusal to promote him to one of six available positions.   

  
Further, we have difficulty finding a legitimate reason for why the City would 

choose to structure the promotion process so as to remove qualified candidates from the 
eligibility list.  The City claims that it did so in order to maximize the pool of candidates 
from which the Chief could choose.  This reasoning makes no sense.  The City’s actions 
had the effect of removing 7 firefighters from the eligibility list.  The City’s action did 
not maximize its pool, it reduced it.  We view this action in light of all the other evidence, 
including Carr’s repeated statements that he would not promote in “order” because the 
Union had not conceded to his demands on other subjects.  We also note that the City did 
not conduct this exam in a timely fashion and was forced, through arbitration, to conduct 
this promotional exam and limit the applicant pool. We also cannot ignore that the 
procedure established for this exam was the result of consultation between the Personnel 
Director and the Corporation Counsel’s office after the arbitration award.  As such, this 
was a well-planned and deliberate process into which the City was forced, not one in 
which a somewhat inexperienced Personnel Director mistakenly applied the civil service 
rules. The approach chosen by the City allowed it a better chance of exhausting the list, 
requiring another exam for future promotions.  More candidates would be eligible for a 
future exam, thus allowing the City to continue passing over qualified candidates who it 
did not want to promote.  

 
We find the City’s explanations to be illogical and pretextual.  There is simply no 

rational explanation contained in this record as to why the Fire Chief would pass over the 
highest ranked candidate a total of 6 times.  Even though Carr had previously chosen a 
lower ranked candidate for other positions, it defies credibility that Preece was so 
unqualified that the City legitimately passed him over numerous times and then 
permanently removed his name from the list for future promotions.  The only reasonable 
conclusion based on the totality of the evidence is that the City’s approach allowed it to 
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avoid promoting the Union President based on its blatant contempt for the Union and its 
leadership.  Carr’s barely veiled inferences and his direct comments, combined with the 
entire series of events, leads to this inescapable conclusion.  The City violated the Act 
when it failed to promote Preece to the position of Lieutenant. 
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ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
ORDERED that the City of New Britain: 
 
I. Cease and desist from retaliating and discriminating against Edward Preece for 
his Union activities. 

 
II.   Take the following affirmative action that we find will effectuate the purposes of 
the Act: 

A. Immediately promote Edward Preece to the position of Lieutenant; 

B. Make Edward Preece whole for any losses he incurred as a result of the 
City’s failure and refusal to promote him, from the date of the sixth 
promotion for the position of Lieutenant that resulted from the eligibility 
list for that position that was certified on June 4, 2007; 

 
9. Post immediately and leave posted for a period of sixty (60) consecutive  

days from the date of posting, in a conspicuous place where the employees 
of the bargaining unit customarily assemble, a copy of this Decision and 
Order in its entirety. 

 
10. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, 
within thirty (30) days of the receipt of this Decision and Order of the 
steps taken by the City of New Britain to comply herewith 

 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

      John W. Moore, Jr. 
      John W. Moore, Jr. 
      Chairman 
  
      Patricia V. Low 
      Patricia V. Low 
      Board Member 
 
      Wendella A. Battey  
      Wendella.A. Battey 
      Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th 
day of December, 2008 to the following: 
 
Attorney Eric W. Chester 
Ferguson & Doyle      RRR 
35 Marshall Road 
Rocky Hill, CT  06067 
 
Attorney Mary C. Pokorski 
City of New Britain      RRR 
City Hall, 27 West Main Street 
New Britain, CT  06051 
 
Karen Levine, Personnel Director 
City of New Britain       
City Hall, 27 West Main Street 
New Britain, CT  06051 
 
  ___________________________ 
  Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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