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DECISION AND DISMSSAL OF COMPLAINT 
 
 On March 18, 2005, Local 1378, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint, amended on July 25, 2005, with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that the City of New London (the City) had violated 
the Municipal Employee Relations Act (MERA or the Act) by unilaterally changing the 
practice concerning vacation leave.   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on July 22, 2005 and December 12, 2005.  Both parties 
appeared, were represented and allowed to present evidence, examine and cross-examine 
witnesses and make argument.  Both parties filed post-hearing briefs, the last of which 
was received on February 16, 2006.  Based on the entire record before us we make the 
following findings of fact and conclusions of law and we dismiss the complaint.   



 

FINDINGS OF FACT 

1. The City is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit that includes City employees of the Public Works 
and Recreation Departments.  (Ex. 5). 
 
3. The Union and the City are parties to a collective bargaining agreement (Ex. 5) 
with effective dates of July 1, 2003 through June 30, 2007 that contains the following 
relevant provisions: 
 

ARTICLE XII – VACATIONS & SICK LEAVE 
*** 
Section 12.1(D)(v) – for vacation leave of one (1) day, request may be 
made on the day requested. 
 
         (E) Vacation leave shall be granted on a first request basis 
except when three (3) or more employees who are in the same 
classification and division request the same day/days off, seniority will be 
the decisive factor.  An employee shall be allowed to take his/her vacation 
entitlement in increments of one day or less.  The above vacation leave 
requests shall be subject to the operational needs of the department.   

 
4. The above quoted contract language was contained in the predecessor to the 
current collective bargaining agreement. 
 
5. During negotiations for the current collective bargaining agreement, the City 
proposed to eliminate the right to request vacation on the requested day. (Ex. 8).  The 
proposal was withdrawn during negotiations. 
 
6. In 1998, the City’s Public Works Administrator issued a memo to all electricians, 
painters and custodians requiring that the employees request vacation no less than one 
day in advance of the requested leave. (Ex. 6).   
 
7. The Union filed a prohibited practice complaint concerning the memo referenced 
in Finding of Fact #6.  In 1999 the parties settled the matter when the City withdrew the 
memo and the parties agreed to abide by the vacation language in the then-current 
collective bargaining agreement.  (Ex. 7). 
 
8. Employees performing solid waste collection and parks and highway work are 
included in the Local 1378 bargaining unit.   
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9. On the day following a holiday, the solid waste collection work is doubled due to 
the additional waste generated.   
 
10. When there are not enough workers to perform solid waste collection, employees 
from parks and highway may be assigned to perform solid waste work 
 
11. The day after Thanksgiving, 2004, the City experienced a shortfall of employees 
to perform solid waste collection due to scheduled vacations and sick leave.   
 
12. On December 22, 2004 Public Works Administrator Michael Gambro issued a 
memo to Director of Public Works Edward D. Steward (Ex.9) which memo was copied to 
the Union President, stating: 
 

Based on the operational needs of the Solid Waste Division for double 
collection of garbage on holiday collections, vacations will not be 
approved for any refuse collection staff on the day of a double collection. 

 
13. By letter dated January 28, 2004 the Union demanded bargaining regarding the 
City’s action as stated in the December 22, 2004 memo. (Ex. 10). 
 
14. The parties met on several occasions to discuss the issue of vacation for refuse 
collection staff but could not come to an agreement.  The Union withdrew its demand to 
bargain on January 29, 2005. (Ex. 11).     

 
CONCLUSIONS OF LAW 

1. An employer’s unilateral change to an existing fixed practice in a condition of 
employment that is a mandatory subject of bargaining is a refusal to bargain in good faith 
in violation of §7-470(a)(4) of the Act, unless an adequate defense is established. 
 
2. An adequate defense to a complaint of unlawful unilateral change is that the 
collective bargaining agreement allows the employer’s actions. 
 
3. In this case, the Union failed to prove a change in an existing practice.  

4. In this case, the collective bargaining agreement allowed the employer’s action in 
denying vacation for certain employees during certain holiday times.  
 
5. The City did not violate a prohibited practice settlement agreement by its actions.  

DISCUSSION 

In this case the Union asserts that the City unilaterally changed a longstanding 
practice concerning selection of vacation schedules and also violated a prior prohibited 
practice settlement agreement concerning notice for vacation requests.  The City argues 
that the contract allows it to restrict vacation leave based on operational needs, that the 
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Union waived any right to bargain about this issue and that the Union did not prove a 
violation of any settlement agreement.  In this case we agree with the City. 
 

First it is well settled that an employer’s unilateral change in an existing condition of 
employment which involves a mandatory subject of bargaining will constitute a refusal to 
bargain in good faith unless the employer establishes an adequate defense.  In order for 
the Union to establish a prima facie case of an unlawful unilateral change, it must show 
that there has been an existing fixed practice and clear departure from that practice absent 
bargaining.  Norwalk Third Taxing District, Decision No. 3695 (1999); City of New 
London, Decision No 4107 (2005).   An employer may defend its actions by establishing 
that the collective bargaining agreement between the parties allows its actions.  In such a 
case, we will interpret the contract in order to determine if a prohibited practice has 
occurred.  Town of Southington, Decision No. 34238 (1996); City of Hartford, Decision 
No. 3792 (2000); City of Danbury, Decision No. 4000 (2004).   
 

In this case, it is difficult to discern which practice the Union claims has been 
changed.  The Union appears to alternately argue that the City has changed the practice 
(and contract term) of allowing employees to request vacation leave on the requested day 
and that the City has somehow changed the practice of granting vacation by seniority if 
more than three members of a classification and division request the same vacation day.    
In either case, we find that the City did not violate the Act for the following reasons. 
 

First, the memo of December 22, 2004 did not, on its face, change either of the 
practices described above.  The memo stated that refuse collection personnel could not be 
granted vacation on the day of a holiday double collection.1  The City cited operational 
needs as the reason for its determination.  Those needs were evidenced during the 2004 
Thanksgiving holiday. Thus, the Union has failed to show that the memo changed any 
existing practice. 
 

The “operational needs” of the City leads us to the second reason to reject this aspect 
of the Union’s complaint.  In this regard, the collective bargaining agreement clearly and 
unequivocally states that all vacation requests would be based on the operational needs of 
the City. This language is repeated twice in the collective bargaining agreement.  As 
such, the contract between the parties clearly allows the City to base decisions about 
vacation time on the operational needs of the City.  See Town of Bloomfield, Decision 
No. 2481 (1986). 

 
Turning to the allegation that the prior prohibited practice settlement agreement was 

violated, we also reject this claim.  The prior agreement turned on the ability of an 
employee to request vacation on the requested day.  Again, while the City could not 
unilaterally require that employees submit vacation requests in advance, it has the right to 

                                                 
1Although the Union argues, in its brief, that this memo restricted vacation requests on the requested day, 
that is not what the memo says. The clear implication of the memo is that vacation would not be granted for 
the specified days, no matter when the request was made.     
 

 4



base decisions about vacation on the operational needs of the City.  The City did not 
violate that agreement. 
 

Based on our decision we need not address the waiver issue presented by the City.  

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED that 
the complaint filed herein be and the same hereby is DISMISSED.  
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th 
day of May, 2006 to the following: 
 
J. William Gagne, Jr., Attorney 
Gagne & Associates      RRR 
970 Farmington Avenue 
Suite 207 
West Hartford, CT 06107 
 
Brian K. Estep, Attorney 
Conway & Londregan      RRR 
38 Huntington Street 
New London, CT 06320 
 
Kevin M. Murphy, Coordinator of Collective Bargaining & Organizing 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT 06051 
 
Susan Creamer, Attorney 
Council 4, AFSCME, AFL-CIO     
444 East Main Street 
New Britain, CT 06051 
 
 
   ________________________ 
   Jaye Bailey, General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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